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Buyer expressly reserves the right to assert any Pre-IDD Claims that arise out of, or relate 
to, gross negligence or willful misconduct. 
 

4. Payment Amount. As additional consideration for the adjustment of the Interconnection 
Agreement Execution Deadline, the Commercial Operation Deadline and the Initial 
Delivery Deadline, Seller will pay to Buyer within after the 
Effective Date an amount equal to ) via 
wire transfer to an account identified by Buyer. 
 

5. Event of Default.  
Seller fails to achieve the Initial Delivery Date and Buyer shall be, amongst others, entitled 
to the remedies set forth in Section 8.2(b)-(e) of the Agreement, and shall be entitled to 
terminate the Agreement with immediate effect.1 
 

6. Development Security.  For purpose of clarification and without limiting the forgoing, 
Buyer shall retain the Development Security currently posted by Seller through and until 
Seller delivers the Delivery Term Security in accordance with Article 11 of the Agreement, 
and shall, other than as described in Section 3 of this Amendment, retain its authorization 
to draw from the Development Security as provided for in the Agreement, including for 
any draws under Section 4.6 of the Agreement.  
 

7. Effect of Amendment. Except as expressly set forth in this Amendment, the Agreement 
remains in full force and effect, according to its terms. 
 

8. Miscellaneous. This Amendment may be executed in one or more counterparts, each of 
which shall be deemed an original, but all of which together shall constitute one and the 
same instrument. Signatures delivered by electronic transmission (including .pdf) shall be 
deemed to be originals. 

[Signature page follows] 

 
1 NTD: Section 8.2(a) is not applicable, as it allows for Early Termination 20 days after delivery of Notice. 



 

[Signature Page  Amendment Number 1  Alpaugh BESS Resource Adequacy Agreement] 

 IN WITNESS WHEREOF, the parties hereto have each caused this Amendment to be 
executed as of the date last set forth below. 
 
 
ALPAUGH BESS, LLC 
 
 
By: _____________________________ 
Name: ___________________________ 
Title: ____________________________ 
Date:____________________________ 

CITY OF SAN JOSE 
 
By: _____________________________ 
Name: ___________________________ 
Title: ____________________________ 
Date:____________________________ 

 
 
By: _____________________________ 
Name: ___________________________ 
Title: ____________________________ 
Date:____________________________ 

Approved as to form: 
 
By: _____________________________ 
Name: William Charley 
Title: Senior Deputy City Attorney 
Date:____________________________ 

 




