Amendment Number 1 to
Energy Storage Resource Adequacy Agreement

This Amendment Number 1 (this “Amendment™) to that certain Energy Storage Resource
Adequacy Agreement dated February 28, 2023 (the “Original Agreement” and as so amended, the
“Agreement”) (as defined below) is entered into as of the last dated signature on the signature page
hereto (the “Effective Date™), by and between Alpaugh BESS. LLC, a Delaware limited liability
company (“Seller”) and City of San Jos€, a California municipal corporation (“Buyer”). Seller and
Buyer may be referred to individually as a “Party” and collectively as the “Parties.” Capitalized
terms used and not otherwise defined herein shall have the meaning ascribed to them in the
Agreement.

RECITALS:

WHEREAS, Seller and Buyer agree that the Project will not achieve the Commercial
Operation Date by the Commercial Operation Deadline set forth in the Original Agreement;

WHEREAS. per the terms of the Agreement, Seller’s maximum liability under the
Agreement in the event of an Event of Default by Seller occurring prior to the Initial Delivery
Date, or due to Seller’s failure to achieve the Initial Delivery Date, including liability for all
Construction Delay Damages. COD Delay Damages. and the Damage Payment (the “Pre-IDD

WHEREAS, the Parties desire to enter into this Amendment to reflect changes to the
Original Agreement as are set forth herein.

NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which is hereby acknowledged, the parties agree as follows:

1. Amendment of Milestones. The Milestones table on the cover sheet of the Agreement is
hereby amended as follows:

Milestone Date
Obtain Federal and State Discretionary Permits Completed
[nterconnection Agreement Execution Deadline ﬁ
Procure Major Equipment Completed
Construction Start Deadline Completed
Commercial Operation Deadline
Initial Delivery Date

2. Amendment. Seller shall have the right to amend the Commercial Operation Deadline and
the Initial Delivery Date upon written notice to Buyer on or prior to

provided that the Commercial Operation Deadline shall not be later thm

the Initial Delivery Date shall not be later than ||| -

3. Seller’s Pre-IDD Limit. Seller shall pay Buyer within after the
Effective Date an amount equal to Seller’s Pre-IDD Limi by wire
transfer to an account identified by Buyer as payment in full of all Pre-IDD Claims now
due or hereinafter owed to Buyer due to Seller’s actions or inaction on or prior to the Initial
Delivery Date and Buyer hereby waives any Pre-IDD Claims; provided, however, that




Buyer expressly reserves the right to assert any Pre-IDD Claims that arise out of, or relate
to, Seller’s gross negligence or willful misconduct.

4. Payment Amount. As additional consideration for the adjustment of the Interconnection
Agreement Execution Deadline, the Commercial Operation Deadline and the Initial

Delivery Deadline, Seller will pay to Buyer within ||| G - (! thc
Efective Date an amount equal o I

wire transfer to an account identified by Buyer.

5. Event of Default. For purpose of clarification, it shall be a Seller’s Event of Default if
Seller fails to achieve the Initial Delivery Date and Buyer shall be, amongst others, entitled
to the remedies set forth in Section 8.2(b)-(e) of the Agreement, and shall be entitled to
terminate the Agreement with immediate effect.!

6. Development Security. For purpose of clarification and without limiting the forgoing,
Buyer shall retain the Development Security currently posted by Seller through and until
Seller delivers the Delivery Term Security in accordance with Article 11 of the Agreement,
and shall, other than as described in Section 3 of this Amendment, retain its authorization
to draw from the Development Security as provided for in the Agreement, including for
any draws under Section 4.6 of the Agreement.

7. Effect of Amendment. Except as expressly set forth in this Amendment, the Agreement
remains in full force and effect, according to its terms.

8. Miscellaneous. This Amendment may be executed in one or more counterparts, each of
which shall be deemed an original, but all of which together shall constitute one and the
same instrument. Signatures delivered by electronic transmission (including .pdf) shall be
deemed to be originals.

[Signature page follows]

" NTD: Section 8.2(a) is not applicable, as it allows for Early Termination 20 days after delivery of Notice.



IN WITNESS WHEREOQF, the parties hereto have each caused this Amendment to be
executed as of the date last set forth below.

ALPAUGH BESS, LLC CITY OF SAN JOSE

Byi —Awwt%; Name: Lori Mitchell

Name: Alexandra Paton Title: Director, Energy Department
Title: Senior Vice President Date: Apr 25,2024

Date: Apr24,2024

Approved as to form:

Name: Christoph Hunfeld Name: William Charley
Title: cco Title: Senior Deputy City Attorney
Date: Apr24,2024 Date: Apr 24,2024

[Signature Page — Amendment Number 1 — Alpaugh BESS Resource Adequacy Agreement]





