
RESOURCE ADEQUA CY AND TB4 AGREEMENT 

COVERSHEET 

Seller: GEM A-CAES LLC, a Delaware limited liability company ("Seller") 

Buyer: California Community Power, a California joint powers authority ("Buyer") 

Description of Facility: A 500 MW/ 4,000 MWh compressed air energy storage facility, located 
in Kem County, in the State of California, as fmther described in Exhibit A. 

Milestones: 

Milestone 
Date for 

Completion 

Seller's receipt of Phase I and Phase II Interconnection 
study results for Seller's Interconnection Facilities 

Phase I: 1/25/2021 -
Complete 

Phase II: 11/22/2021
- Complete

Full Capacity Deliverability Status obtained 3/18/2022 -
Complete 

Executed Interconnection Agreement 12/29/2023 -
Complete 

Evidence of Site Control 2/29/2024-
Complete 

Documentation of Conditional Use Permit if required: 

[x] CEQA, [ ] Cat Ex, [ ]Neg Dec, [ ] Mitigated Neg Dec,

[] EIR

12/31/2025 -
Complete 

Material Permits obtained ph&fax 
Financial Close ph&fax 
Guaranteed Construction Start Date ph&fax 
Major Equipment procured ph&fax 

Delivery Network Upgrades completed ph&fax 
Initial Synchronization ph&fax 
Expected Commercial Operation Date ph&fax 
Guaranteed Commercial Operation Date 12/31/2030 

Delivery Term: Twenty (20) Contract Years 

 

-

--

--

--

--

--

--



Guaranteed Contract Capacity: 50 MW-AC at eight (8) hours of continuous discharge (the 
"Resource Duration") 

Dedicated Interconnection Capacity: 500 MW 

Guaranteed Efficiency Rate:ph&fax  

Minimum Efficiency Rate:ph&fax  

Contract Price: 

Contract Year Contract Price 

1-20 ph&fax --
Product: 

~ Energy Settlement Revenue 
~ Capacity Atti·ibutes including Resource Adequacy Benefits 

Scheduling Coordinator: Seller/Seller Third Party 

Security Amount: 

Development Security:ph&fax  

Perfo1mance Security: ph&fax 
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RESOURCE ADEQUACY AND TB4 AGREEMENT 

This Resource Adequacy and TB4 Agreement ("Agreement") is entered into as of 
ph&fax ], 2026 (the "Effective Date"), between Buyer and Seller. Buyer and Seller are 
sometimes refe1Ted to herein individually as a "Party" and jointly as the "Parties." All capitalized 
tenns used in this Agreement are used with the meanings ascribed to them in Alticle 1 to this 
Agreement. 

RECITALS 

WHEREAS, Seller intends to develop, design, constmct, own, and operate the Facility; 

WHEREAS, Buyer is entering into the Agreement with the intention that the Facility will 
be counted toward the Project Paiticipants' Long Duration Storage obligations set fo1th in CPUC 
D.21-06-035 (as may be revised by fmther decisions), the Mid-Te1m Reliability Obligations and 
other potential future CPUC decisions mandating procurement, and/or another existing or future 
compliance prograin administered by any regulato1y agency to which Buyer is accountable; and 

WHEREAS, Seller desires to sell, and Buyer desires to purchase, on the te1ms and 
conditions set fo1th in this Agreement, the Product. 

NOW THEREFORE, in consideration of the mutual covenants and agreements herein 
contained, and for other good and valuable consideration, the sufficiency and adequacy of which 
are hereby acknowledged, the Paities agree to the following: 

ARTICLE 1 
DEFINITIONS 

Contract Definitions. The following tenns, when used herein with initial capitalization, shall have 
the meanings set fo1th below: 

"AC" means alternating cuITent. 

"Accepted Compliance Costs" has the meaning set forth in Section 3.7(d). 

"Adiusted Guaranteed Capacity" has the meaning set fo1th in Section 5 of Exhibit B. 

"Administrative NOC Reduction" has the meaning set fo1th in Exhibit C. 

"Affiliate" means, with respect to any Person, each Person that directly or indirectly 
controls, is controlled by, or is under collllllon control with such designated Person. For pmposes 
of this definition and the definition of "Pe1mitted Transferee", "control", "controlled by", and 
"under collllllon control with", as used with respect to any Person, shall mean (a) the direct or 
indirect right to cast at least fifty percent (50%) of the votes exercisable at an annual general 
meeting ( or its equivalent) of such Person. Notwithstanding the foregoing, the Paities hereby agree 
and acknowledge that with respect to Buyer the public entities designated as members or 
paiticipants under the Joint Powers Agreement creating Buyer shall not constitute or othe1wise be 
deemed an "Affiliate" for pmposes of this Agreement. 
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CAISO Tariff, and shall include RAR, Flexible RAR, and Local RAR, and any successor criteria 
applicable to the Facility, including any Resource Duration attributes. 

"Resource Adequacy Plan" has the meaning set fo1ih in the CAISO Tariff. 

"Resource Adequacy Requirements" or "BAB," means the resource adequacy 
requirements applicable to an entity as established by the CAISO pursuant to the CAISO Tariff, 
by the CPUC pursuant to the Resource Adequacy Rulings, or by any other Governmental 
Authority. 

"Resource Adequacy Resource" has the meaning set fo1ih in the CAISO Tariff. 

"Resource Adequacy Rulings" means any applicable CPUC rnling or decision relating to 
resource adequacy, or any other resource adequacy Law, rnles or regulations enacted, adopted or 
promulgated by the CPUC or the CAISO, however described, as such decisions, rnlings, Laws, 
rnles or regulations may be amended or modified from time-to-time throughout the Contract Te1m. 

"Resource Duration" means the number of continuous hours of discharge as set forth on 
the Cover Sheet. 

"Revised Liability Share" means the sum of a Project Paii icipant's Initial Liability Shai·e 
plus its Pro Rata po1i ion of all Defaulted Liability Shai·es, ph&fax 
ph&fax 

"S&P" means the Standard & Poor 's Financial Services LLC (a subsidia1y of S&P Global 
Inc.) or its successor. 

"Scheduling Coordinator" or "SC" means an entity ce1i ified by the CAISO as qualifying 
as a Scheduling Coordinator pursuant to the CAISO Tai·iff for the pmposes of unde1i aking the 
functions specified in "Responsibilities of a Scheduling Coordinator," of the CAISO Tai·iff, as 
amended from time to time. 

"Security Interest" has the meaning set fo1ih in Section 8.9. 

"Seller" has the meaning set fo1ih on the Cover Sheet. 

"Seller's Indemnified Parties" has the meaning set fo1ih in Section 16.l (b). 

"Settlement Amount" means the Non-Defaulting Paiiy's Costs and Losses, on the one 
hand, netted against its Gains, on the other. If the Non-Defaulting Pai·ty's Costs and Losses exceed 
its Gains, then the Settlement Amount shall be an amount owing to the Non-Defaulting Paiiy. If 
the Non-Defaulting Pa1iy's Gains exceed its Costs and Losses, then the Settlement Amount shall 
be zero dollai·s ($0) . The Settlement Amount shall not include consequential, incidental, punitive, 
exempla1y or indirect or business intenuption damages, unless such damages ai·e pali of a Paiiy's 
Gains, Losses or Costs as those te1ms ai·e explicitly defined herein. 

"Settlement Interval" has the meaning set fo1ih in the CAISO Tariff. 
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“Settlement Period” has the meaning set forth in the CAISO Tariff. 

“Shared Facilities” means the gen-tie lines, transformers, substations, or other equipment, 

permits, contract rights, and other assets and property (real or personal), in each case, as necessary 

to enable delivery of Charging Energy and Discharging Energy to and from the Delivery Point to 

the Facility (which is excluded from Shared Facilities), including the Interconnection Agreement 

itself, that are used in common with third parties or by Seller for electric generation or storage 

facilities owned by Seller other than the Facility.  

“Showing Month” shall be a calendar month of the Delivery Term, commencing with the 

Showing Month that contains the RA Guarantee Date, that is the subject of the RA Compliance 

Showing, as set forth in the Resource Adequacy Rulings and outlined in the CAISO Tariff. For 

illustrative purposes only, pursuant to the CAISO Tariff and Resource Adequacy Rulings in effect 

as of the Effective Date, the monthly RA Compliance Showing made in June is for the Showing 

Month of August.  

“Shown Unit” means the Facility or any unit providing Replacement RA specified by 

Seller in a Supply Plan.  

“Site” means the real property on which the Facility is or will be located, as further 

described in Exhibit A, and as shall be updated by Seller at the time Seller provides an executed 

Construction Start Date certificate in the form of Exhibit J to Buyer; provided, that any such update 

to the Site that includes real property that was not originally contained within the Site boundaries 

described in Exhibit A shall be subject to Buyer’s approval of such updates in its sole discretion.  

“Site Control” means that, for the Contract Term, Seller (or its Affiliate): (a) owns or, until 

Commercial Operation, has the option to purchase the Site; (b) is the lessee or, until Commercial 

Operation, has the option to lease the Site; or (c) is the holder of an easement or, until Commercial 

Operation, an option for an easement, right-of-way grant, or similar instrument with respect to the 

Site.  

“Slice-of-Day” or “SOD” has the meaning set forth in the Resource Adequacy Rulings. 

“Slice-of-Day Capacity” has the meaning set forth in Exhibit C.  

“State of Charge” or “SOC” means the ratio of (a) the Stored Energy Level of the Facility 

to (b) the Effective Capacity multiplied by the Resource Duration, expressed as a percentage. 

“Step-Up Event” means the forty-fifth (45th) day following the occurrence of a Project 

Participant Payment Default if such Project Participant Payment Default has not been cured by 

that date, regardless of whether or not notice was given to the Defaulted Project Participant under 

the Project Participation Share Agreement or otherwise or by Buyer hereunder. 

“Storage RA Shortfall” has the meaning set forth in Exhibit C.  

“Stored Energy Level” means, at a particular time, the amount of electric Energy in the 

Facility available to be discharged as Discharging Energy, expressed in MWh. 
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“Subsequent Purchaser” means the purchaser or recipient of Product from Buyer in any 

conveyance, re-sale or remarketing of Product by Buyer.   

“Supplementary Capacity Test Protocol” has the meaning set forth in Exhibit O. 

“Supply Plan” has the meaning set forth in the CAISO Tariff.  

“System Emergency” means any condition that requires, as determined and declared by 

CAISO or the Transmission Provider, automatic or immediate action to (i) prevent or limit harm 

to or loss of life or property, (ii) prevent loss of transmission facilities or generation supply in the 

immediate vicinity of the Facility, or (iii) to preserve Transmission System reliability.  

“Tangible Net Worth” means the tangible assets (for example, not including intangibles 

such as goodwill and rights to patents or royalties) that remain after deducting liabilities as 

determined in accordance with generally accepted accounting principles.  

“Tax” or “Taxes” means all U.S. federal, state and local and any foreign taxes, levies, 

assessments, surcharges, duties and other fees and charges of any nature imposed by a 

Governmental Authority, whether currently in effect or adopted during the Contract Term, 

including ad valorem, excise, franchise, gross receipts, import/export, license, property, sales and 

use, stamp, transfer, payroll, unemployment, income, and any and all items of withholding, 

deficiency, penalty, additions, interest or assessment related thereto. 

“Tax Credits” means any (a) federal production tax credit, depreciation benefit, tax 

deduction and/or investment tax credit, including the ITC, specific to investments in energy storage 

facilities and (b) any refundable credit, grant, or other cash payment in lieu of an incentive 

described in clause (a). 

“Terminated Transaction” has the meaning set forth in Section 11.2(a). 

“Termination Payment” has the meaning set forth in Section 11.3(b). 

“Throughput” means, at any point in time during any day or Contract Year, as applicable, 

the total cumulative amount of Discharging Energy from the Facility at such point in time during 

such day or Contract Year, as applicable (expressed in MWh).  

“Transmission Provider” means any entity or entities transmitting or transporting the 

Charging Energy and Discharging Energy, as applicable, on behalf of Seller or Buyer to or from 

the Delivery Point but excluding Seller or any Seller’s Affiliate responsible for operating any gen

tie line to any point of interconnection to a Transmission Provider’s transmission system or 

distribution system. For purposes of this Agreement, the Transmission Provider is set forth in 

Exhibit A.  

-

“Transmission System” means the transmission facilities operated by the CAISO, now or 

hereafter in existence, which provide energy transmission service downstream from the Delivery 

Point. 
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“Ultimate Parent” means Hydrostor Inc., an Ontario business corporation registered in 

Ontario, Canada.  

“Unplanned Outage” means a period during which the Facility is not capable of providing 

service due to the need to maintain or repair a component thereof or pursuant to Section 4.7, which 

period is not a Planned Outage. 

Rules of Interpretation. In this Agreement, except as expressly stated otherwise or unless the 

context otherwise requires:  

(a) headings and the rendering of text in bold and italics are for convenience 

and reference purposes only and do not affect the meaning or interpretation of this Agreement;  

(b) words importing the singular include the plural and vice versa and the 

masculine, feminine and neuter genders include all genders; 

(c) the words “hereof”, “herein”, and “hereunder” and words of similar import 

shall refer to this Agreement as a whole and not to any particular provision of this Agreement; 

(d) a reference to an Article, Section, paragraph, clause, Party, or Exhibit is a 

reference to that Article, Section, paragraph, clause of, or that Party or Exhibit to, this Agreement 

unless otherwise specified; 

(e) a reference to a document or agreement, including this Agreement shall 

mean such document, agreement or this Agreement including any amendment or supplement to, 

or replacement, novation or modification of this Agreement, but disregarding any amendment, 

supplement, replacement, novation or modification made in breach of such document, agreement 

or this Agreement; 

(f) a reference to a Person includes that Person’s successors and permitted 

assigns; 

(g) the terms “include” and “including” mean “include or including (as 

applicable) without limitation” and any list of examples following such term shall in no way 

restrict or limit the generality of the word or provision in respect of which such examples are 

provided; 

(h) references to any statute, code or statutory provision are to be construed as 

a reference to the same as it may have been, or may from time to time be, amended, modified or 

reenacted, and include references to all bylaws, instruments, orders and regulations for the time 

being made thereunder or deriving validity therefrom unless the context otherwise requires;  

(i) in the event of a conflict, a mathematical formula or other precise 

description of a concept or a term shall prevail over words providing a more general description 

of a concept or a term; 

(j) references to any amount of money shall mean a reference to the amount in 

United States Dollars; 



(k) the expression "and/or" when used as a conjunction shall connote "any or 
all of'; 

(1) words, phrases or expressions not othe1wise defined herein that (i) have a 
generally accepted meaning in Prndent Operating Practice shall have such meaning in this 
Agreement or (ii) do not have well known and generally accepted meaning in Prndent Operating 
Practice but that have well known and generally accepted technical or trade meanings, shall have 
such recognized meanings; and 

(m) each Party acknowledges that it was represented by counsel in connection 
with this Agreement and that it or its counsel reviewed this Agreement and that any rnle of 
construction to the effect that ambiguities are to be resolved against the drafting paiiy shall not be 
employed in the interpretation of this Agreement. 

ARTICLE2 
TERM; CONDITIONS PRECEDENT 

2.1 Contract Term. 

(a) The tenn of this Agreement shall commence on the Effective Date and shall 
remain in full force and effect until the conclusion of the Delive1y Tenn, subject to any eai·ly 
tennination provisions set forth herein, including Section 2.l (b) ("Contract Term"); provided, 
Buyer 's obligations to pay for or accept any Product ai·e subject to Seller 's completion of the 
conditions precedent pursuant to Section 2.2. 

(b) Notwithstanding anything to the contraiy in this Agreement, if Project 
Paiiicipant Approval of this Agreement is not obtained within one hundred twenty (120) days 
following the Effective Date, then either Paiiy may tenninate this Agreement upon written Notice 
to the other Paiiy provided that such Notice is issued before Project Paiiicipant Approval occurs. 
Upon such tennination, neither Paiiy shall have any liability to the other Paiiy, save and except 
for those obligations specified in Section 2.1 ( c ), and Buyer shall promptly return to Seller any 
Development Security then held by Buyer, if any, less any amounts drawn in accordance with this 
Agreement. 

(c) Applicable provisions of this Agreement shall continue in effect after 

tennination, including early tennination, to the extent necessaiy to enforce or complete the duties, 
obligations or responsibilities of the Paiiies ai·ising prior to tennination. ph&fax 

ph&fax 
Commercial Operation; Conditions Precedent. Seller shall provide Notice to Buyer of the 
expected Commercial Operation Date, which shall occur on the first day of the applicable calendai· 
month for RA Compliance Showing pmposes, at least sixty ( 60) days in advance of such date. 
Seller shall provide Notice to Buyer when Seller believes it has provided the required 
documentation to Buyer and met all the conditions precedent set fo1ih below for achieving 
Collllllercial Operation. Following Buyer 's receipt of such Notice, Buyer shall have five (5) 
Business Days to approve or reject Seller's request for confmnation of Commercial Operation, 
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which, if confnmed, shall be deemed to have occmTed as of the date of such Notice. Upon Buyer 's 
approval (or deemed approval) of Seller's achievement of Commercial Operation, Buyer shall 
provide Seller with written acknowledgement of the Commercial Operation Date. If Buyer fails 
to respond within such five ( 5) Business Day period, Buyer shall be deemed to have approved 
Commercial Operation. 

(a) Seller has delivered to Buyer (i) a completion ce1iificate from a Licensed 
Professional Engineer substantially in the fonn of Exhibit H and (ii) a certificate from a Licensed 
Professional Engineer substantially in the f01m of Exhibit I setting fo1i h the Installed Capacity and 
Efficiency Rate on the Commercial Operation Date and demonstrating that the Installed Capacity 
is sufficient to provide no less Contract Capacity than ph&fax of the Guaranteed 
Contract Capacity (without giving effect to any adjustment pmsuant to Section 5 of Exhibit B) to 
Buyer; 

(b) A Participating Generator Agreement and a Meter Service Agreement 
between Seller and CAISO have been executed and delivered and are in full force and effect, and 
a copy of each such agreement has been delivered to Buyer; 

( c) Seller has executed an Interconnection Agreement with the Transmission 
Provider, which shall be in full force and effect, and a copy of the Interconnection Agreement has 
been delivered to Buyer; 

( d) All applicable regulato1y authorizations, approvals and pe1mits for 
operation of the Facility have been obtained and shall be in full force and effect, and all conditions 
thereof that are capable of being satisfied on the Commercial Operation Date have been satisfied 
and shall be in full force and effect, and Seller has delivered to Buyer an attestation ce1iificate from 
an officer of Seller ce1iifying to the satisfaction of this condition; 

( e) Seller has Site Control; 

(f) Seller has obtained CAISO Ce1iification for the Facility, and a copy of the 
CAISO Certification has been delivered to Buyer; 

(g) Seller has obtained Full Capacity Deliverability Status and all Delive1y 
Network Upgrades are complete such that Seller can deliver the Guaranteed Storage RA Amount; 

(h) The Facility has successfully completed all testing required by Prndent 
Operating Practice or any requirement of Law to operate the Facility; 

(i) Seller has delivered the Perfo1m ance Secmity to Buyer in accordance with 
Section 8.8; 

(j) Insmance requirements for the Facility have been met, with evidence 
provided in writing to Buyer, in accordance with Section 17 .1; 

(k) Seller has paid Buyer for all amounts owing under this Agreement as of the 
Commercial Operation Date, if any, including Construction Delay Damages and Commercial 
Operation Delay Damages; 
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(1) Seller has taken all actions and executed all documents and instrnments 
required to authorize Seller ( or its designated agent) to act as Scheduling Coordinator under this 
Agreement, and Seller ( or its designated agent) is authorized to act as Scheduling Coordinator and 
has full capability to schedule and dispatch the Facility; and 

(m) The Facility is shown on the CAISO and CPUC NQC lists and is able to be 
shown on Buyer's Designees' RA Compliance Showings as of the Commercial Operation Date. 

Development; Construction; Progress Reports. Within fifteen (15) days after the close of (i) 
each calendar qmuier from the first calendar quarter following the Effective Date until the 
Construction Staii Date, and (ii) each calendai· month from the first calendar month following the 
Construction Staii Date until the Commercial Operation Date, Seller shall provide to Buyer a 
Progress Report and agrees to regularly scheduled meetings between representatives of Buyer 
and Seller to review such repo1is and discuss Seller's construction progress. The fonn of the 
Progress Report is set forth in Exhibit E. Seller shall also provide Buyer with any reasonably 
requested documentation (subject to confidentiality restr·ictions) directly related to the 
achievement of Milestones within ten (10) Business Days of receipt of such request from Buyer. 
For the avoidance of doubt, Seller is solely responsible for the design and constrnction of the 
Facility, including the location of the Site, obtaining all pennits and approvals to build the 
Facility, the Facility layout, and the selection and procurement of the equipment comprising the 
Facility. 

Remedial Action Plan. If Seller misses a Milestone by more thanph&fax  except as the 
result of Force Majeure Event or Buyer Default, Seller shall submit to Buyer, within ten (10) 
Business Days of the end of such ph&fax period following the missed Milestone 
completion date, a remedial action plan ("Remedial Action Plan"), which will describe in 
reasonable detail any delays (actual or anticipated) beyond the scheduled Milestone dates, 
including the cause of the delay (e.g. , governmental approvals, financing, prope1iy acquisition, 
design activities, equipment procurement, project construction, interconnection, or any other 
factor), Seller 's detailed description of its proposed course of action to achieve the missed 
Milestones and to achieve Commercial Operation by the Guai·anteed Commercial Operation 
Date, as it may be extended pursuant to Exhibit B, provided, delive1y of any Remedial Action 
Plan shall not relieve Seller of its obligation to provide Remedial Action Plans with respect to 
any subsequent Milestones and to achieve the Guaranteed Commercial Operation Date in 
accordance with the te1m s of this Agreement. Subject to the provisions of Exhibit B and except 
as provided in Section 11.1 (b )(i), so long as Seller complies with its obligations under this 
Section 2.4, Seller shall not be considered in default of its obligations under this Agreement 
solely as a result of missing any Milestone; provided, in the event Seller misses any Milestone 
and Seller provides Notice to Buyer that it is not likely to be able to achieve the Commercial 
Operation Date by the Guai·anteed Commercial Operation Date, as it may be extended pursuant 
to Exhibit B, then, unless such failure is the result of a Buyer Default, Buyer shall have the right 
to te1minate this Agreement and retain the Development Security as liquidated damages. Such 
tennination right must be exercised or reserved by Buyer in writing for due cause, if at all, within 
thiiiy (30) days after Buyer's receipt of Seller's Notice that it is not likely to be able to achieve 
the Commercial Operation Date by the Guaranteed Commercial Operation Date ( as may be 
extended pursuant to Exhibit B). Failure of Buyer to exercise or reserve its te1mination right 
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within such deadline shall result in Buyer waiving its termination right until and unless Buyer 

has a termination right under this Agreement arising subsequent to such deadline.   

ARTICLE 3 

PURCHASE AND SALE 

Purchase and Sale of Product. Subject to the terms and conditions of this Agreement, during 

each day of the Delivery Term, Buyer shall have the exclusive right to the Product associated with 

the Guaranteed Contract Capacity and the Contract Capacity.  Seller represents and warrants that 

it will deliver the Product to Buyer free and clear of all liens, security interests, claims and 

encumbrances. Seller shall not substitute or purchase any energy storage capacity or Capacity 

Attributes from any other resource or the market for delivery hereunder except as provided in 

Exhibit C, nor shall Seller sell, assign or otherwise transfer any Capacity Attributes associated 

with the Contract Capacity, or any portion thereof, to any third party other than to Buyer or Buyer’s 

Designees or the CAISO pursuant to this Agreement or as otherwise required by Law. 

Sales Prior to Expected Commercial Operation Date.  If Seller is able to achieve Commercial 

Operation and commence producing Product prior to the Expected Commercial Operation Date, 

Seller shall provide Notice to Buyer at least ninety (90) days prior to the date that Seller 

anticipates commencement of production of Product (“Early Commercial Operation Date”) 

and shall offer to sell Product to Buyer under the terms and conditions of this Agreement as of 

the Early Commercial Operation Date.  If Buyer rejects or fails to respond to such offer within 

ten (10) Business Days of Seller’s Notice under this Section 3.2, Seller may sell all Product and 

otherwise participate in any available markets without liability to Buyer until the Expected 

Commercial Operation Date.  If Buyer accepts such offer, the Delivery Term shall commence as 

of the Early Commercial Operation Date. 

Capacity Attributes. Seller has received Full Capacity Deliverability Status for the Facility for 

the Expected Facility Capacity in the CAISO generator interconnection process. As between Buyer 

and Seller, Seller shall be responsible for the cost and installation of any Reliability Network 

Upgrades and/or Delivery Network Upgrades associated with obtaining such Full Capacity 

Deliverability Status. 

(a) Throughout the Delivery Term, Seller grants, pledges, assigns and 

otherwise commits to Buyer all the Capacity Attributes from the Facility associated with the 

Contract Capacity. 

(b) Throughout the Delivery Term, Seller shall maintain Full Capacity 

Deliverability Status for the Facility from the CAISO and shall perform all actions necessary to 

ensure that the Facility qualifies to provide Resource Adequacy Benefits to Buyer or Buyer’s 

Designees in the amount of the Guaranteed Contract Capacity. Throughout the Delivery Term, 

Seller hereby covenants and agrees to transfer all Resource Adequacy Benefits relating to the 

Contract Capacity from the Facility to Buyer or Buyer’s Designees unless otherwise directed by 

Buyer. 

(c) For the duration of the Delivery Term, Seller shall take all commercially 

reasonable actions, including complying with all applicable Laws, including registration and 
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reporting requirements, and execute all documents or instruments necessary to enable Buyer or 

Buyer’s Designees, to use all of the Capacity Attributes committed by Seller to Buyer pursuant to 

this Agreement to allow (i) Buyer’s or Buyer’s Designees’ rights to the Guaranteed Storage RA 

Amount of Product for the sole benefit of Buyer or Buyer’s Designees and (ii) that Buyer or 

Buyer’s Designees may use the Product to meet their Compliance Obligations.  Such commercially 

reasonable actions shall include, without limitation, (1) cooperating with and providing, and 

causing each Shown Unit’s SC, owner, or operator to cooperate with and provide, requested and 

supporting documentation to the CAISO or the CPUC, including such documentation to 

demonstrate that the Guaranteed Storage RA Amount can be delivered to the CAISO controlled 

grid for the Resource Duration, pursuant to the “deliverability” standards established by the 

CAISO or the CPUC, and (2) upon reasonable request of Buyer, providing additional information 

and documentation to Buyer to assist Buyer or Buyer’s Designees to meet compliance with 

regulatory agency requests and requirements to document that the Facility and the Capacity 

Attributes meet the requirements of all existing or future compliance programs administered by any 

regulatory agency to which Buyer is accountable. If necessary, the Parties further agree to negotiate 

in good faith to amend this Agreement to conform to subsequent clarifications, revisions, or 

decisions rendered by CAISO or an applicable Governmental Authority to maintain the benefits 

of the Agreement.  

  [Reserved]. 

Resource Adequacy Failure.  For each month in which there is a Storage RA Shortfall, 

Seller shall pay to Buyer the RA Deficiency Amount as liquidated damages as calculated pursuant 

to Exhibit C, in each case.  Except as set forth in Sections 11.1(b)(ii), (iii), (v) and (vi), payment 

of the RA Deficiency Amount shall be the sole remedy for the Resource Adequacy Benefits Seller 

failed to convey to Buyer. 

Buyer’s Re-Sale of Product. Buyer shall have the exclusive right in its sole discretion to 

convey, use, market, or sell the Product, or any part of the Product, to any Subsequent Purchaser; 

and Buyer shall have the right to all revenues generated from the conveyance, use, re-sale or 

remarketing of the Product, or any part of the Product. If the CAISO or CPUC develops a 

centralized capacity market, Buyer shall have the exclusive right to offer, bid, or otherwise 

submit the Capacity Attributes for re-sale into such market, and Buyer shall retain and receive all 

revenues from such re-sale. Seller shall take all commercially reasonable actions and execute all 

documents or instruments reasonably necessary to allow Subsequent Purchasers to use such 

resold Product, but without increasing Seller’s obligations or liabilities under this Agreement. If 

Buyer incurs any liability to a Subsequent Purchaser due to the failure of Seller to comply with 

this Section 3.6, Seller shall be liable to Buyer for the amounts Seller would have owed Buyer 

under this Agreement if Buyer had not resold the Product.  

Compliance Expenditure Cap.    

(a) The Parties acknowledge that an essential purpose of this Agreement is to 

provide Resource Adequacy Benefits associated with Buyer’s Share of the Installed Capacity to 

Buyer and the Project Participants that comply with the Resource Adequacy Rulings. The Parties 

acknowledge that Governmental Authorities, including the CPUC and CAISO, may undertake 

actions to implement changes in Law.  Seller agrees, subject to the provisions of this Section 3.7,  



to use commercially reasonable eff01ts to take all Compliance Actions and to cooperate with 
respect to any future changes to this Agreement needed to satisfy requirements of Governmental 
Authorities associated with changes in Law to maximize benefits to Buyer, including: (i) the 
modification of the description of Capacity Atti·ibutes as may be required, including updating the 
Agreement to reflect any mandato1y conti·actual language required by Governmental Authorities; 
or (ii) submission of any reports, data, or other info1mation required by Governmental Authorities; 
provided, Seller shall have no obligation to modify this Agreement, or take other actions not 
required under this Agreement, if such modifications or actions would materially adversely affect, 
or could reasonably be expected to have or result in a material adverse effect on, any of Seller's 
rights, benefits, risks and/or obligations under this Agreement. If a change in Law occuning after 
the Effective Date has increased Seller 's known or reasonably expected costs to obtain, maintain, 
convey or effectuate Buyer's use of any Resource Adequacy Benefits, then the Paities agree that 
the maximum aggregate amount of costs and expenses Seller shall be required to bear during the 
Conti·act Te1m to comply with all of such obligations shall be capped at ph&fax 
ph&fax ("Compliance Expenditure Cap"). 

(b) Any actions required for Seller to comply with its obligations set fo1t h in 
Section 3.7(a), the cost of which will be included in the Compliance Expenditure Cap, shall be 
refen ed to collectively as the "Compliance Actions." 

(c) If Seller reasonably anticipates the need to incur out-of-pocket expenses in 
excess of the Compliance Expenditure Cap in order to take any Compliance Action, Seller shall 
provide Notice to Buyer of such anticipated out-of-pocket expenses. 

(d) Buyer will have sixty (60) days to evaluate such Notice (during which time 
period Seller is not obligated to take any Compliance Actions described in the Notice) and shall, 
within such time, either (i) agree to reimburse Seller for all of the costs that exceed the Compliance 
Expenditure Cap (such Buyer-agreed upon costs, the "Accepted Compliance Costs"), or (ii) 
waive Seller 's obligation to take such Compliance Actions, or any pait thereof for which Buyer 
has not agreed to reimburse Seller. If Buyer does not respond to a Notice given by Seller under 
this Section 3.7 within sixty (60) days after Buyer 's receipt of same, Buyer shall be deemed to 
have waived its rights to require Seller to take the Compliance Actions that are the subject of the 
Notice, and Seller shall have no fuit her obligation to take, and no liability for any failure to take, 
these Compliance Actions for the remainder of the Conti·act Te1m . 

( e) If Buyer agrees to reimburse Seller for the Accepted Compliance Costs, 
then Seller shall take such Compliance Actions covered by the Accepted Compliance Costs as 
agreed upon by the Paities and Buyer shall reimburse Seller for Seller's actual costs to effect the 
Compliance Actions, not to exceed the Accepted Compliance Costs, within sixty (60) days from 
the time that Buyer receives an invoice and documentation of such costs from Seller. 
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No Electrical Output. Neither the purchase of the Product nor receipt of the Energy Settlement 
Revenue confers to Buyer any right to the electi·ical output or Energy from the Facility. Rather, 
the Product includes Buyer's Share of the Capacity Atti·ibutes and Resource Adequacy Benefits 
from the hlstalled Capacity and the Energy Settlement Revenue which confers the right for 
Buyer to receive payments regardless of whether the Facility is charged or discharged. 
Specifically, no Energy or Ancilla1y Services associated with the Facility are required to be 
made available to Buyer, and Buyer shall not be responsible for compensating Seller for Seller's 
commitments to the CAISO required by this Agreement. Seller retains the right to sell any 
Capacity Atti·ibutes from the Facility other than those Capacity Atti·ibutes related to the Conti-act 
Capacity. 

ARTICLE4 
OBLIGATIONS AND DELIVERIES 

Delivery. Subject to the provisions of this Agreement, during the Delive1y Te1m, Seller shall 
supply and deliver the Product to Buyer, and Buyer shall take delive1y of the Product in accordance 
with the te1ms of this Agreement. Delive1y to and receipt by Buyer's Designees of Buyer's Share 
of the Resource Adequacy Benefits shall fulfill Seller 's delive1y obligations under this Section 4.1 
of this Agreement. Seller shall be responsible for paying or satisfying when due all costs or charges 
imposed in connection with the delive1y of Product, any operation and maintenance charges 
imposed by the Transmission Provider directly relating to the Facility's operations, u-ansmission 
line losses, and hnbalance Energy charges. Seller shall provide Buyer or Buyer 's Designees with 
the Guaranteed Storage RA Amount of Product for each Showing Month consistent with the 
following: 

(a) No later than the Notification Deadline con esponding to each Showing 
Month of the Delive1y Te1m, Seller shall deliver the Guaranteed Storage RA Amount by 
submitting, or causing each Shown Unit's Scheduling Coordinator to submit, Supply Plans to 
identify the characteristics of the Shown Unit and confmn the Capacity Attributes provided to the 
Buyer or Buyer's Designees for each Showing Month, with each Project Paii icipant being 
allocated its Entitlement Shai·e of the Guaranteed Storage RA Amount, unless specifically 
requested not to do so by Buyer. 

(b) Seller shall cause all Supply Plans to meet and be filed in confonnance with 
the requirements of the CPUC and the CAISO Tai·iff. Seller shall submit, or cause each Shown 
Unit's SC to submit, on a timely basis with respect to each applicable Showing Month, Supply 
Plans in accordance with the CAISO Tai·iff and CPUC requirements to identify and confinn the 
Capacity Atti·ibutes delivered to the Project Paiiicipants for each Showing Month of the Delive1y 
Period. 
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(c) Seller shall identify the Shown Unit(s) and Guaranteed Storage RA Amount 

for a Showing Month by providing Buyer with the specific Shown Unit information set forth in 

Exhibit M no later than the Notification Deadline for such Showing Month. 

(d) If CAISO rejects either the Supply Plan or the Resource Adequacy Plan 

with respect to any part of the Guaranteed Storage RA Amount for the Shown Unit(s) in any 

Showing Month, Seller and Buyer shall confer, make such corrections as are necessary for 

acceptance, and resubmit the corrected Supply Plan or Resource Adequacy Plan for validation 

before the applicable deadline for the Showing Month.  

(e)   The Resource Adequacy Benefits are delivered and received when the 

CIRA Tool shows that the Supply Plan submitted in compliance with Buyer’s instructions, 

including Buyer’s instructions to withhold all or part of the Guaranteed Storage RA Amount from 

Seller’s Supply Plan for any Showing Month during the Delivery Period, has been accepted for 

the Resource Adequacy Benefits from the Shown Unit(s) by CAISO. Seller has failed to deliver 

the Resource Adequacy Benefits if (i) Buyer has elected to submit the Resource Adequacy Benefits 

from the Shown Unit(s) in the applicable Resource Adequacy Plan and such submission is 

accepted by the CPUC and the CAISO but the Supply Plan and Resource Adequacy Plan are not 

matched in the CIRA Tool and are rejected by CAISO notwithstanding performance of Section 

4.1(d) or (ii) Seller fails to submit the volume of Guaranteed Storage RA Amount for any Showing 

Month in such amount as instructed by Buyer for the applicable Showing Month. Buyer and the 

Project Participants will have received the Guaranteed Storage RA Amount if Seller’s Supply Plan 

is accepted by the CAISO for the applicable Showing Month. 

(f) Buyer is to receive and retain all revenues associated with the Guaranteed 

Storage RA Amount of Capacity Attributes during the Delivery Period, including any capacity and 

availability revenues from Imbalance Reserves, Reliability Capacity Up, and Reliability Capacity 

Down, or their successors. Seller shall promptly report receipt of any such revenues to Buyer. 

Seller shall pay to Buyer within thirty (30) days of receipt any such amounts received by Seller, 

or a Shown Unit’s SC, owner, or operator. Without prejudice to its other rights, Buyer may set off 

and recoup any such amounts that are not paid to it against amounts owed to Seller under the 

Agreement. 

(g) CAISO Requirements.  During the Delivery Period, Seller shall comply with 

the CAISO Tariff and any Business Practice Manuals and shall perform all, or cause the Shown 

Unit’s SC, owner, or operator to perform all, obligations under applicable law and the CAISO 

Tariff that are associated with the sale of the Product hereunder. Seller shall be solely responsible 

for any CAISO penalties, fines or costs related to this Agreement including those penalties, fines or 

costs imposed on Seller or the Shown Unit’s SC, owner, or operator for noncompliance with the 

CAISO Tariff or any Business Practice Manuals. 

Interconnection. Seller shall be responsible for all costs and charges associated 

with Interconnection Facilities and Network Upgrades necessitated by the interconnection of the 

Facility. Throughout the Delivery Term, Seller shall provide under the Interconnection Agreement 

interconnection capacity and rights to the Facility of not less than the Dedicated Interconnection 

Capacity.   



Efficiency Rate. During the Delive1y Tenn, Seller shall use reasonable commercial 
efforts consistent with Prndent Operating Practices to cause the Facility to maintain an Effi
Rate, calculated pursuant to a Capacity Test, of no less than the Guaranteed Efficiency Rate.ph&fax 

ph&fax 
ciency 
 -

Capacity Test. Prior to the Commercial Operation Date, Seller shall schedule and complete a 
Commercial Operation Capacity Test in accordance with Exhibit 0 . Thereafter, Seller and Buyer 
shall have the right to rnn additional Capacity Tests in accordance with Exhibit 0 . 

(a) Buyer shall have the right to send one or more representative(s) to witness 
all Capacity Tests. Alternatively, to the extent that any Capacity Tests are done remotely, and no 
representatives are needed on site, Seller shall anange for both Paii ies to have access to all data 
and other info1mation arising out of such tests. Seller shall notify Buyer no later than five (5) 
Business Days prior to any Capacity Test (or any shorter period reasonably acceptable to Buyer 
consistent with Prndent Operating Practices). 

(b) Following each Capacity Test, Seller shall submit a testing repo1i in 
accordance with Exhibit 0 . If the actual capacity or efficiency rate of the Facility dete1mined 
pursuant to a Capacity Test vai·ies from the then-cmTent Effective Capacity and/or Efficiency Rate, 
as applicable, then the actual capacity and/or efficiency rate, as applicable, detennined pursuant to 
such Capacity Test (not to exceed the hlstalled Capacity) shall become the new Effective Capacity 
and/or Efficiency Rate, as applicable, at the beginning of the day following the completion of the 
test for all pmposes under this Agreement, including compensation under Exhibit C, until a revised 
Effective Capacity and/or Efficiency Rate, as applicable, is dete1mined pursuant to a subsequent 
Capacity Test. 

Resource Duration Augmentation. At any time during the Te1m of this Agreement, Buyer may 
request augmentation of the Facility to increase the Resource Duration of the Guai·anteed 
Contract Capacity to up to twelve (12) hours. Buyer shall provide Notice to Seller requesting 
such augmentation and Seller shall provide a good faith estimate of the cost and timing for such 
augmentation and the impacts on Facility operation during constrnction within fo1iy-five (45) 
days after receipt of such Notice. Buyer shall provide Notice to Seller within thniy (30) days 
after receipt of Seller's estimate to (i) commence negotiations based on Seller's good faith 
estimate or (ii) decline to move f01ward with the augmentation. If Buyer wishes to commence 
negotiations, the Paii ies shall negotiate in good faith on necessaiy amendments to this 
Agreement. If the Paii ies fail to reach agreement on such amendments, neither Pai·ty shall have 
any fmiher obligation under this Section 4.5; provided however, that Buyer may make one 
request for augmentation per Contract Y eai· during the T e1m. 

4.6 Outages 

(a) Planned Outages. 

(i) No later than Januaiy 15, April 15, July 15 and October 15 of each 
Contract Year, and at least sixty (60) days prior to the Commercial Operation Date, Seller shall 
submit to Buyer Seller's schedule of proposed Planned Outages ("Outage Schedule") for the 
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following twelve (12)-month period in a form reasonably agreed to by Buyer.  Within twenty (20) 

Business Days after its receipt of an Outage Schedule, Buyer shall give Notice to Seller of any 

reasonable request for changes to the Outage Schedule, and Seller shall, consistent with Prudent 

Operating Practices, use reasonable commercial efforts to accommodate Buyer’s requests 

regarding the timing of any Planned Outage. Seller shall deliver to Buyer the final Outage Schedule 

no later than ten (10) days after receiving Buyer’s comments.  

(ii) If reasonably required in accordance with Prudent Operating 

Practices, Seller shall have the right, on no less than ninety (90) days advance Notice to Buyer, to 

propose changes to the Outage Schedule developed pursuant to Section 4.6(a)(i) and 4.6(b); 

provided, Seller shall schedule all Planned Outages within the time period determined by the 

CAISO for the Facility, as a Resource Adequacy Resource that is subject to the Availability 

Standards, to qualify for an “Approved Maintenance Outage” under the CAISO Tariff. Buyer may 

provide comments no later than ten (10) days after receiving Seller’s Notice of proposed changes 

to the Outage Schedule and shall permit any changes if doing so would not have a material adverse 

impact on Buyer or Buyer’s Designees and Seller agrees to reimburse Buyer for any costs or 

charges associated with such changes. 

No Planned Outages During Summer Months. Notwithstanding anything in this Agreement to 

the contrary, no Planned Outages of the Facility shall be scheduled or planned from each May 1 

through October 31 during the Delivery Term, unless approved by Buyer in writing in its sole 

discretion. In the event Seller has a previously Planned Outage that becomes coincident with a 

System Emergency that requires resources to be available for dispatch, Seller shall make all 

reasonable efforts to reschedule such Planned Outage. 

(c) Planned Outage Timing. To the extent commercially reasonable, Seller 

shall schedule maintenance Outages (i) within a single month, rather than across multiple months, 

(ii) during periods in which CAISO does not require resource substitution or replacement, and (iii) 

otherwise in a manner to avoid reductions in the Resource Adequacy Benefits available from the 

Facility to Buyer. 

(d) RA Substitute Capacity. Seller shall provide RA Substitute Capacity as 

required by CAISO in connection with Facility outages. Seller acknowledges and agrees that any 

failure by Seller to provide such RA Substitute Capacity may result in CAISO rejecting or 

cancelling Seller’s request for CAISO to approve such Facility outage. If Seller fails to provide 

RA Substitute Capacity, then Buyer may elect to not include the Facility (or, if applicable, the 

portion of the Facility) in its Supply Plan and such failure shall be deemed an “RA Shortfall” for 

the purpose of Section 3.5 and Exhibit C. 

Pro Rata Reductions. If an Outage of the Facility is only for a portion of the Effective Capacity 

of the Facility, Seller shall assign the reduction in deliveries of Product on no less than a pro rata 

basis to Buyer based on Buyer’s Share of the Effective Capacity.    

Reduction in Delivery Obligation.  

Unplanned Outage.  When Unplanned Outages of the Facility occur, Seller shall orally notify 

Buyer of the existence, nature, cause and expected duration of the Unplanned Outage as soon as 
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practical by contacting Buyer by telephone and shall use reasonable commercial efforts to 

provide such notice within twenty-four (24) hours after the Unplanned Outage commences.  

Seller shall, in accordance with Prudent Operating Practice, inform Buyer of material changes in 

the expected duration of the Unplanned Outage.  Seller shall be permitted to reduce deliveries of 

Product during any Unplanned Outage. Seller shall provide Buyer with Notice and expected 

duration of (if known) and plans to remediate any Unplanned Outage within five (5) Business 

Days of the occurrence of the Unplanned Outage.  

Force Majeure Event.  Seller shall be permitted to reduce deliveries of RA Product during any 

Force Majeure Event. 

Health and Safety.  Seller shall be permitted to reduce deliveries of Product as necessary to 

maintain health and safety in the event of an Emergency or System Emergency ordered by the 

CAISO or Transmission Provider that requires the Facility to ramp down or shut off, with 

evidence thereof provided to Buyer, provided, however, that Seller’s failure to deliver Product 

shall not be excused due to any Outage of the Facility due to an Emergency caused by Seller’s 

negligence or willful misconduct.  

ARTICLE 5  

TAXES AND ENVIRONMENTAL COSTS 

Allocation of Taxes and Charges. Seller shall pay or cause to be paid all Taxes on or with respect 

to the Facility or on or with respect to the sale and making available of Product to Buyer, that are 

imposed on Product prior to its delivery to Buyer at the time and place contemplated under this 

Agreement. Buyer shall pay or cause to be paid all Taxes on or with respect to the delivery to and 

purchase by Buyer of Product that are imposed on Product at and after its delivery to Buyer at the 

time and place contemplated under this Agreement (other than withholding or other Taxes imposed 

on Seller’s income, revenue, receipts or employees). If a Party is required to remit or pay Taxes 

that are the other Party’s responsibility hereunder, such Party shall promptly pay the Taxes due 

and then seek and receive reimbursement from the other for such Taxes.  

Cooperation. Each Party shall use reasonable efforts to implement the provisions of and 

administer this Agreement in accordance with the intent of the Parties to minimize all Taxes, so 

long as no Party is materially adversely affected by such efforts. The Parties shall cooperate to 

minimize Tax exposure; provided, however, that neither Party shall be obligated to incur any 

financial or operational burden to reduce Taxes for which the other Party is responsible hereunder 

without receiving due compensation therefore from the other Party. All Product delivered by Seller 

to Buyer hereunder shall be a sale made at wholesale, with Buyer reselling such Product. 

Environmental Costs. Seller shall be solely responsible for: 

(a) All Environmental Costs; 

(b) All taxes, charges or fees imposed on the Facility or Seller by a 

Governmental Authority for Greenhouse Gas emitted by or attributable to the Facility during the 

Delivery Term, but expressly excluding any taxes, charges or fees related to Greenhouse Gases 

imposed on Energy used to charge the Facility or Energy discharged from the Facility; 
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(c) Seller’s obligations listed under “Compliance Obligation” in the GHG 

Regulations; and  

(d) All other costs associated with the implementation and regulation of 

Greenhouse Gas emissions (whether in accordance with the California Global Warming Solutions 

Act of 2006, Assembly Bill 32 (2006) and the regulations promulgated thereunder, including the 

GHG Regulations, or any other current or future federal, state or local legislation, regulations,  

decisions or other action to address, offset or reduce any Greenhouse Gas emissions implemented 

and regulated by a Governmental Authority) with respect to the Facility and/or Seller. 

ARTICLE 6 

MAINTENANCE AND REPAIR OF THE FACILITY  

6.1 Maintenance of the Facility. 

(a) Seller shall comply with Law and Prudent Operating Practice relating to the 

operation and maintenance of the Facility, the delivery and sale of Product, and the disposal and 

recycling of any equipment associated with the Facility. 

(b) Seller shall maintain accurate records with respect to all Capacity Tests. 

(c) Seller shall maintain and make available to Buyer records, including 

logbooks, demonstrating that the Facility is operated in accordance with Prudent Operating 

Practices.   

(d) Seller shall use reasonable commercial efforts consistent with Prudent 

Operating Practices (i) to promptly make all necessary repairs to the Facility, and any portion 

thereof, and (ii) to take all actions necessary in order to provide the Product to Buyer in accordance 

with the terms of this Agreement (and, at a minimum, the Guaranteed Contract Capacity and the 

Guaranteed Efficiency Rate). 

Maintenance of Health and Safety. Seller shall take reasonable safety precautions consistent 

with Prudent Operating Practices with respect to the operation, maintenance, repair and 

replacement of the Facility. If Seller becomes aware of any circumstances relating to the Facility 

that create an imminent risk of damage or injury to any Person or any Person’s property, Seller 

shall take prompt, reasonable action to prevent such damage or injury and shall give Notice to 

Buyer’s emergency contact identified on Exhibit N of such condition. Such action may include 

disconnecting and removing all or a portion of the Facility or suspending the supply of Energy 

discharged from the Facility to the Delivery Point. 

Shared Facilities. The Parties acknowledge and agree that certain of the Shared Facilities and 

Interconnection Facilities, and Seller’s rights and obligations under the Interconnection 

Agreement, may be subject to certain shared facilities and/or co-tenancy agreements to be entered 

into among Seller, the Transmission Provider, Seller’s Affiliates, and/or third parties.  Seller agrees 

that any agreements regarding Shared Facilities shall permit Seller to perform or satisfy, and shall 

not purport to limit, Seller’s obligations hereunder, including providing interconnection capacity 

for the Facility’s sole use in an amount not less than the Dedicated Interconnection Capacity. Seller 

shall not, and shall not permit any Affiliate to, allocate to other Persons a share of the total 
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interconnection capacity under the Interconnection Agreement in excess of an amount equal to the 

total interconnection capacity under the Interconnection Agreement minus the Dedicated 

Interconnection Capacity. 

ARTICLE 7 

METERING 

Metering. The Facility Meter will be operated pursuant to applicable CAISO-approved calculation 

methodologies and maintained at Seller’s cost.  The Facility Meter shall be kept under seal, such 

seals to be broken only when the Facility Meter is to be tested, adjusted, modified or relocated.  

Meter Data.  Seller hereby agrees to provide all Facility Meter data to Buyer in a form reasonably 

acceptable to Buyer, and consents to Buyer or Buyer’s SC obtaining from CAISO the CAISO 

meter data directly relating to the Facility and all inspection, testing and calibration data and 

reports.  

ARTICLE 8 

INVOICING AND PAYMENT; CREDIT 

Invoicing. Seller shall use commercially reasonable efforts to deliver an invoice to Buyer for 

Product within ten (10) days after the end of the prior monthly delivery period. Each invoice shall 

(a) include records of Day-Ahead Market LMP data, Capacity Attributes transaction data, and 

Replacement RA delivered to Buyer (if any) sufficient to document and verify the amount of 

Product delivered by the Facility for the preceding month; and (b) be in a format reasonably 

specified by Buyer, covering the Product delivered in the preceding month as determined in 

accordance with the applicable provisions of this Agreement. Seller shall, and shall cause its 

Scheduling Coordinator to, provide Buyer with all reasonable access (including, in real time, to 

the maximum extent reasonably possible) to any records, including invoices or settlement data 

from the CAISO and other information, all as may be necessary from time to time for Buyer to 

verify the accuracy of all invoices. The invoice shall be delivered by electronic mail in accordance 

with Exhibit N. 

Payment. Buyer shall make payments to Seller for Product (and any other amounts due) by wire 

transfer or ACH payment to the bank account provided on each monthly invoice. Buyer shall pay 

undisputed invoice amounts within thirty (30) days of Buyer’s receipt of Seller’s invoices; 

provided, if such due date falls on a weekend or legal holiday, such due date shall be the next 

Business Day. Payments made after the due date will be considered late and will bear interest on 

the unpaid balance. If the amount due is not paid on or before the due date or if any other payment 

that is due and owing from one Party to another is not paid on or before its applicable due date, a 

late payment charge shall be applied to the unpaid balance and shall be added to the next billing 

statement. Such late payment charge shall be calculated based on an annual Interest Rate equal to 

the prime rate published on the date of the invoice in The Wall Street Journal (or, if The Wall 

Street Journal is not published on that day, the next succeeding date of publication), plus two 

percent (2%) not to exceed the maximum rate permitted by Law (the “Interest Rate”). If the due 

date occurs on a day that is not a Business Day, the late payment charge shall begin to accrue on 

the next succeeding Business Day. 
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Books and Records. To facilitate payment and verification, each Party shall maintain all books 

and records necessary for billing and payments, including copies of all invoices under this 

Agreement, for a period of at least two (2) years following their creation or as otherwise required 

by Law. Upon fifteen (15) days’ Notice to the other Party, either Party shall be granted reasonable 

access to the accounting books and records within the possession or control of the other Party 

pertaining to all invoices generated pursuant to this Agreement. Seller acknowledges that in 

accordance with California Government Code Section 8546.7, Seller may be subject to audit by 

the California State Auditor with regard to Seller’s performance of this Agreement because the 

compensation under this Agreement exceeds Ten Thousand Dollars ($10,000). 

Invoice Adjustments. Invoice adjustments shall be made if (a) there have been good faith 

inaccuracies in invoicing or payment that are not otherwise disputed under Section 8.5 or (b) an 

adjustment to an amount previously invoiced or paid is required due to a correction of data by the 

CAISO.  If the required adjustment is in favor of Buyer, Buyer’s next monthly payment shall be 

credited in an amount equal to the adjustment. If the required adjustment is in favor of Seller, 

Seller shall add the adjustment amount to Buyer’s next monthly invoice.  Adjustments in favor of 

either Buyer or Seller shall bear interest at the Interest Rate, until settled in full, in accordance with 

Section 8.2, accruing from the date on which the adjusted amount should have been due. 

Billing Disputes. A Party may, in good faith, dispute the correctness of any invoice or any 

adjustment to an invoice rendered under this Agreement or adjust any invoice for any arithmetic 

or computational error within twelve (12) months of the date the invoice, or adjustment to an 

invoice, was rendered. In the event an invoice or portion thereof, or any other claim or adjustment 

arising hereunder, is disputed, payment of the undisputed portion of the invoice shall be required 

to be made when due. Any invoice dispute or invoice adjustment shall be in writing and shall state 

the basis for the dispute or adjustment. Payment of the disputed amount shall not be required until 

the dispute is resolved. Upon resolution of the dispute, any required payment shall be made within 

five (5) Business Days of such resolution along with interest accrued at the Interest Rate from and 

including the original due date to but excluding the date paid. Inadvertent overpayments shall be 

returned via adjustments in accordance with Section 8.4. Any dispute with respect to an invoice is 

waived if the other Party is not notified in accordance with this Section 8.5 within twelve (12) 

months after the invoice is rendered or subsequently adjusted, except to the extent any 

misinformation was from a third party not affiliated with any Party and such third party corrects 

its information after the twelve-month period. If an invoice is not rendered within twelve (12) 

months after the close of the month during which performance occurred, the right to payment for 

such performance is waived.  

Netting of Payments. The Parties hereby agree that they shall discharge mutual debts and payment 

obligations due and owing to each other on the same date through netting, in which case all 

amounts owed by each Party to the other Party for the purchase and sale of Product during the 

monthly billing period under this Agreement or otherwise arising out of this Agreement, including 

any related damages calculated pursuant to Exhibits B and C, interest, and payments or credits, 

shall be netted so that only the excess amount remaining due shall be paid by the Party who owes 

it. 

Seller’s Development Security. To secure its obligations under this Agreement, Seller shall 

deliver Development Security to Buyer within thirty (30) days of the Effective Date. Seller shall 
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maintain the Development Security in full force and effect and Seller shall within five (5) Business 

Days after any draw thereon replenish the Development Security in the event Buyer collects or 

draws down any portion of the Development Security for any reason permitted under this 

Agreement other than to satisfy a Damage Payment or a Termination Payment; provided, however, 

that the aggregate amounts of such replenishments shall not exceed the full amount of the 

Development Security.  Upon the earlier of (a) Seller’s delivery of the Performance Security, or 

(b) sixty (60) days after termination of this Agreement, Buyer shall return the Development 

Security to Seller, less the amounts drawn in accordance with this Agreement. If the Development 

Security is a Letter of Credit and the issuer of such Letter of Credit (i) fails to maintain the 

minimum Credit Rating specified in the definition of Letter of Credit, (ii) indicates its intent not 

to renew such Letter of Credit and such Letter of Credit expires prior to the Commercial Operation 

Date, or (iii) fails to honor Buyer’s properly documented request to draw on such Letter of Credit 

by such issuer, Seller shall have ten (10) Business Days to either post cash or deliver a substitute 

Letter of Credit that meets the requirements set forth in the definition of Development Security; 

provided, however, if Seller has failed to provide Beneficiary with a substitute Letter of Credit or 

other acceptable instrument within thirty (30) days prior to such expiration date, Buyer shall have 

the right to draw on the full amount of the Letter of Credit. 

Seller’s Performance Security. To secure its obligations under this Agreement, Seller shall 

deliver Performance Security to Buyer on or before the Commercial Operation Date. Seller shall 

maintain the Performance Security in full force and effect, and Seller shall within five (5) Business 

Days after any draw thereon replenish the Performance Security in the event Buyer collects or 

draws down any portion of the Performance Security for any reason permitted under this 

Agreement other than to satisfy a Termination Payment, until the following have occurred: (a) the 

Delivery Term has expired or terminated early; and (b) all payment obligations of Seller due and 

payable under this Agreement, including compensation for penalties, Termination Payment, 

indemnification payments or other damages are paid in full (whether directly or indirectly such as 

through set-off or netting). Following the occurrence of both events, Buyer shall promptly return 

to Seller the unused portion of the Performance Security. If the Performance Security is a Letter 

of Credit and the issuer of such Letter of Credit (i) fails to maintain the minimum Credit Rating 

set forth in the definition of Letter of Credit, (ii) indicates its intent not to renew such Letter of 

Credit and such Letter of Credit expires prior to the Commercial Operation Date, or (iii) fails to 

honor Buyer’s properly documented request to draw on such Letter of Credit by such issuer, Seller 

shall have ten (10) Business Days to either post cash or deliver a substitute Letter of Credit that 

meets the requirements set forth in the definition of Performance Security; provided, however, if 

Seller has failed to provide Beneficiary with a substitute Letter of Credit or other acceptable 

instrument within thirty (30) days prior to such expiration date, Buyer shall have the right to draw 

on the full amount of the Letter of Credit. 

First Priority Security Interest in Cash or Cash Equivalent Collateral. To secure its 

obligations under this Agreement, and until released as provided herein, Seller hereby grants to 

Buyer a present and continuing first-priority security interest (“Security Interest”) in, and lien on 

(and right to net against), and assignment of the Development Security, Performance Security, any 

other cash collateral and cash equivalent collateral posted pursuant to Sections 8.7 and 8.8 and any 

and all interest thereon or proceeds resulting therefrom or from the liquidation thereof, whether 

now or hereafter held by, on behalf of, or for the benefit of Buyer, and Seller agrees to take all 

action as Buyer reasonably requires in order to perfect Buyer’s Security Interest in, and lien on 
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(and right to net against), such collateral and any and all proceeds resulting therefrom or from the 

liquidation thereof. 

Upon or any time after the occurrence of an Event of Default caused by Seller, an Early 

Termination Date resulting from an Event of Default caused by Seller, or an occasion provided for 

in this Agreement where Buyer is authorized to retain all or a portion of the Development Security 

or Performance Security, Buyer may do any one or more of the following (in each case subject to 

the final sentence of this Section 8.9): 

(a) Exercise any of its rights and remedies with respect to the Development 

Security and Performance Security, including any such rights and remedies under Law then in 

effect; 

(b) Draw on any outstanding Letter of Credit issued for its benefit and retain 

any cash held by Buyer as Development Security or Performance Security; and 

(c) Liquidate all Development Security or Performance Security (as applicable) 

then held by or for the benefit of Buyer free from any claim or right of any nature whatsoever of 

Seller, including any equity or right of purchase or redemption by Seller. 

Buyer shall apply the proceeds of the collateral realized upon the exercise of any such rights or 

remedies to reduce Seller’s obligations under this Agreement (Seller remains liable for any amounts 

owing to Buyer after such application), subject to Buyer’s obligation to return any surplus proceeds 

remaining after such obligations are satisfied in full. 

8.10 Buyer Credit Arrangements. 

(a) To secure its obligations under this Agreement, Buyer shall deliver to Seller, 

within one hundred twenty (120) days after the Effective Date, Buyer Liability Pass Through 

Agreements from the Project Participants with Liability Shares as set forth on Exhibit S. Seller 

shall countersign each Buyer Liability Pass Through Agreement within ten (10) days of receipt of 

Buyer’s delivery of each such Buyer Liability Pass Through Agreement executed by Buyer and 

the applicable Project Participant; provided that no delay in countersigning any such Buyer 

Liability Pass Through Agreement shall affect Seller’s, Buyer’s or the Project Participant’s rights 

or obligations thereunder. Buyer shall maintain such Buyer Liability Pass Through Agreements in 

full force and effect until both of the following have occurred: (i) the Delivery Term has expired 

or terminated early; and (ii) all payment obligations of Buyer due and payable under this 

Agreement are paid in full (whether directly or indirectly such as through set-off or netting). 

(b) Buyer may propose amendments to Exhibit S, including with respect to the 

identity of Project Participants and the amount of each Project Participant’s Liability Share. Seller 

shall have ten (10) Business Days to evaluate any such proposed amendments to Exhibit S in its 

sole but good faith discretion. If Seller approves such proposed amendments to Exhibit S, Buyer 

shall have sixty (60) days to provide Seller with replacement Buyer Liability Pass Through 

Agreements with Liability Shares executed by Buyer and the applicable Project Participants that 

incorporate the Liability Shares set forth in the amended Exhibit S.  Seller shall countersign each 

such Buyer Liability Pass Through Agreement executed by Buyer and the applicable Project 

Participant within ten (10) Business Days after Buyer’s delivery of such Buyer Liability Pass 



Through Agreements to Seller; provided that no delay in countersigning any such Buyer Liability 
Pass Through Agreement shall affect Seller's, Buyer 's or the Project Paiiicipant's rights or 
obligations thereunder. 
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Following the occmTence of 

a Step-Up Event, Seller and Buyer will amend Exhibit S to set forth the Revised Liability Shai·es 
of the remaining Project Paiiicipants. 

ARTICLE9 
NOTICES 

Addresses for the Delivery of Notices. Any Notice required, pennitted, or contemplated 
hereunder shall be in writing, shall be addressed to the Paiiy to be notified at the address set fo1ih 
in Exhibit N or at such other address or addresses as a Paiiy may designate for itself from time to 
time by Notice hereunder. 

Acceptable Means of Delivering Notice. Each Notice required, pennitted, or contemplated 
hereunder shall be deemed to have been validly served, given or delivered as follows: 

(a) if sent by United States mail with proper first class postage prepaid, three 
(3) Business Days following the date of the postmai·k on the envelope in which such Notice was 
deposited in the United States mail; 

(b) if sent by a regularly scheduled overnight delive1y canier with delive1y fees 
either prepaid or an anangement with such caiTier made for the payment of such fees, the next 
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Business Day after the same is delivered by the sending Party to such carrier;  

(c) if sent by electronic communication (including electronic mail or other 

electronic means) at the time indicated by the time stamp upon delivery and, if after 5 p.m. PPT, 

on the next Business Day provided that in each case the sender does not receive a delivery failure 

notification; or  

(d) if delivered in person, upon receipt by the receiving Party. Notwithstanding 

the foregoing, Notices of Outages or other scheduling or dispatch information or requests may be 

sent by electronic communication and shall be considered delivered upon successful completion 

of such transmission.  

ARTICLE 10 

FORCE MAJEURE 

Definition. 

(a) “Force Majeure Event” means any act or event that delays or prevents a 

Party from timely performing all or a portion of its obligations under this Agreement or from 

complying with all or a portion of the conditions under this Agreement if such act or event, despite 

the exercise of commercially reasonable efforts, cannot be avoided by and is beyond the reasonable 

control (whether direct or indirect) of and without the fault or negligence of the Party relying 

thereon as justification for such delay, nonperformance, or noncompliance. 

(b) Without limiting the generality of the foregoing, so long as the following 

events, despite the exercise of reasonable efforts, cannot be avoided by, and are beyond the 

reasonable control (whether direct or indirect) of and without the fault or negligence of the Party 

relying thereon as justification for such delay, nonperformance or noncompliance, a Force Majeure 

Event may include an act of God or the elements, such as flooding, lightning, hurricanes, 

tornadoes, or ice storms; explosion; fire; volcanic eruption; flood; epidemic; landslide; mudslide; 

sabotage; terrorism; earthquake; or other cataclysmic events; an act of public enemy; war; 

blockade; civil insurrection; riot; civil disturbance; or strikes or other labor difficulties caused or 

suffered by a Party or any third party except as set forth below. 

(c) Notwithstanding the foregoing, the term “Force Majeure Event” does not 

include (i) economic conditions or changes in Law that render a Party’s performance of this 

Agreement at the Contract Price unprofitable or otherwise uneconomic (including an increase in 

component or compliance costs for any reason, including foreign or domestic tariffs, Buyer’s 

ability to buy Product at a lower price, or Seller’s ability to sell the Product, or any component 

thereof, at a higher price, than under this Agreement); (ii) Seller’s inability to obtain permits or 

approvals of any type for the construction, operation, or maintenance of the Facility, except to the 

extent such inability is caused by a Force Majeure Event; (iii) the inability of a Party to make 

payments when due under this Agreement, unless the cause of such inability is an event that would 

otherwise constitute a Force Majeure Event as described above; (iv) a Curtailment Order; (v) 

Seller’s inability to obtain sufficient labor, equipment, materials, or other resources to build or 

operate the Facility, including the lack of wind, sun or other fuel source of an inherently 

intermittent nature, except to the extent such inability is caused by a Force Majeure Event; (vi) a 
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strike, work stoppage or labor dispute limited only to any one or more of Seller, Seller’s Affiliates, 

Seller’s contractors, their subcontractors thereof or any other third party employed by Seller to 

work on the Facility; (vii) any equipment failure except if such equipment failure is caused by a 

Force Majeure Event; (viii) events otherwise constituting a Force Majeure Event that prevents 

Seller from achieving Construction Start or Commercial Operation of the Facility, except to the 

extent expressly permitted as a Development Cure Period under this Agreement; or (ix) any action 

or inaction by any third party, including Transmission Provider, that delays or prevents the 

approval, construction or placement in service of any Interconnection Facilities or Reliability 

Network Upgrades, except to the extent expressly permitted as a Development Cure Period under 

this Agreement. 

No Liability If a Force Majeure Event Occurs. Except as provided in Section 4 of Exhibit B, 

neither Seller nor Buyer shall be liable to the other Party in the event it is prevented from 

performing its obligations hereunder in whole or in part due to a Force Majeure Event. If a Force 

Majeure Event causes a partial Outage to the Facility, Seller shall assign the reduction in deliveries 

of Product on a pro rata basis to Buyer based on Buyer’s Share of the Installed Capacity.  Buyer 

shall not be obligated to make payments under this Agreement for any Product that is not delivered 

during a Force Majeure Event.  The Party rendered unable to fulfill any obligation by reason of a 

Force Majeure Event shall take reasonable actions necessary to remove such inability with due 

speed and diligence. Nothing herein shall be construed as permitting that Party to continue to fail 

to perform after said cause has been removed. The obligation to use due speed and diligence shall 

not be interpreted to require resolution of labor disputes by acceding to demands of the opposition 

when such course is inadvisable in the discretion of the Party having such difficulty. Neither Party 

shall be considered in breach or default of this Agreement if and to the extent that any failure or 

delay in the Party’s performance of one or more of its obligations hereunder is caused by a Force 

Majeure Event.  Notwithstanding the foregoing, the occurrence and continuation of a Force 

Majeure Event shall not (a) suspend or excuse the obligation of Seller to achieve the Guaranteed 

Construction Start Date or the Guaranteed Commercial Operation Date beyond the extensions 

provided in Section 4 of Exhibit B, or (b) limit Buyer’s right to declare an Event of Default 

pursuant to Section 11.1(b)(i) after all applicable extensions of the Guaranteed Construction Start 

Date and the Guaranteed Commercial Operation Date and receive a Damage Payment upon 

exercise of Buyer’s remedies pursuant to Section 11.2. 

Notice of Force Majeure Event. Within two (2) Business Days of the commencement of Force 

Majeure Event, the claiming Party shall provide the other Party with oral notice of the event of 

Force Majeure, and within two (2) weeks of the commencement of a Force Majeure Event the 

claiming Party shall provide the other Party with notice in the form of a letter describing in detail 

the occurrence giving rise to the Force Majeure Event, including the nature, cause, estimated date 

of commencement thereof, and the anticipated extent of any delay or interruption in performance.  

Failure to provide timely written notice constitutes a waiver of the Force Majeure Event.  Upon 

written request from Buyer, Seller shall provide documentation demonstrating to Buyer’s 

reasonable satisfaction that each day of the claimed delay was the result of a Force Majeure Event 

and did not result from Seller’s actions or failure to exercise due diligence or take reasonable 

actions. The claiming party shall promptly notify the other Party in writing of the cessation or 

termination of such Force Majeure Event, all as known or estimated in good faith by the affected 

Party.  The suspension of performance due to a claim of Force Majeure must be of no greater scope 

and of no longer duration than is required by the Force Majeure Event. 



 

 40 

(d) Termination Following Force Majeure Event. If a Force Majeure Event 

has occurred after the Commercial Operation Date that has caused either Party to be wholly or 

partially unable to perform its obligations hereunder, and the impacted Party has claimed and 

received relief from performance of its obligations for a consecutive twelve (12) month period, 

then the non-claiming Party may terminate this Agreement upon Notice to the other Party. Upon 

any such termination, neither Party shall have any further liability to the other Party, save and 

except for those obligations specified in Section 2.1(c) and 11.6, as applicable, and Buyer shall 

promptly return to Seller any Performance Security then held by Buyer, less any amounts drawn 

in accordance with this Agreement.  

ARTICLE 11 

DEFAULTS; REMEDIES; TERMINATION 

Events of Default. An “Event of Default” shall mean,  

(a) with respect to a Party (the “Defaulting Party”) that is subject to the Event 

of Default the occurrence of any of the following: 

(i) the failure by such Party to make, when due, any payment required 

pursuant to this Agreement and such failure is not remedied within ten (10) Business Days after 

Notice thereof; 

(ii) any representation or warranty made by such Party herein is false or 

misleading in any material respect when made or when deemed made or repeated, and such default 

is not remedied within thirty (30) days after Notice thereof (or such longer additional period, not 

to exceed an additional sixty (60) days, if the Defaulting Party is unable to remedy such default 

within such initial thirty (30)-day period despite exercising commercially reasonable efforts); 

(iii) the failure by such Party to perform any material covenant or 

obligation set forth in this Agreement (except to the extent constituting a separate Event of Default 

set forth in this Section 11.1, and except for failure to provide Resource Adequacy Benefits, the 

exclusive remedies for which are set forth in Exhibit C and Sections 11.1(b)(ii), (iii), (v) and (vi), 

and such failure is not remedied within thirty (30) days after Notice thereof (or such longer 

additional period, not to exceed an additional ninety (90) days, if the Defaulting Party is unable to 

remedy such default within such initial thirty (30) day period despite exercising best efforts); 

(iv) such Party becomes Bankrupt;  

(v) such Party assigns this Agreement or any of its rights hereunder 

other than in compliance with Article 14, if applicable; or  

(vi) such Party consolidates or amalgamates with, or merges with or into, 

or transfers all or substantially all of its assets to, another entity and, at the time of such 

consolidation, amalgamation, merger or transfer, the resulting, surviving or transferee entity fails 

to assume all the obligations of such Party under this Agreement to which it or its predecessor was 

a party by operation of Law or pursuant to an agreement reasonably satisfactory to the other Party. 



(b) with respect to Seller as the Defaulting Party, the occmTence of any of the 
following: 

-
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Remedies; Declaration of Early Termination Date. If an Event of Default with respect to a 
Defaulting Paiiy shall have occmTed and be continuing, the other Pa1iy ("Non-Defaulting Party") 
shall have the following rights: 

(a) to send Notice, designating a day, no earlier than the day such Notice is 
deemed to be received and no later than twenty (20) days after such Notice is deemed to be 
received, as an early tennination date of this Agreement ("Early Termination Date") that 
tenninates this Agreement (the "Terminated Transaction") and ends the Delive1y Te1m effective 
as of the Early Tennination Date; 

42 



(b) to accelerate all amounts owing between the Patties, and to collect as 
liquidated datnages (i) the Damage Payment, or (ii) the Tennination Payment, as applicable, in 
each case calculated in accordance with Section 11.3 below; 

( c) to withhold any payments due to the Defaulting Patty under this Agreement; 

( d) to suspend perfonnance; and 

(e) to exercise any other right or remedy available at law or in equity, including 
specific perfonnance or injunctive relief, except to the extent such remedies are expressly limited 
under this Agreement; provided, payment by the Defaulting Patty of the Damage Payment or 
Tennination Payment, as applicable, shall constitute liquidated dainages and the Non-Defaulting 
Patty's sole and exclusive monetaty remedy for any Tenninated Transaction and the Event of 
Default related thereto. 

Damage Payment; Termination Payment. If an Eat·ly Tennination Date has been declat·ed, 
the Non-Defaulting Patty shall calculate, in a commercially reasonable manner, the Damage 
Payment or Tennination Payment, as applicable, in accordance with this Section 11.3. 

(a) Dainage Payment Prior to Commercial Operation Date. If the Eat·ly 
T ennination Date occurs before the Commercial Operation Date, then the Damage Payment shall 
be calculated in accordance with this Section 11 .3(a). 

ph&fax ph&fax 
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ph&fax The Patties agree that Buyer's dainages in the 
event of an Eat·ly Tennination Date prior to the Commercial Operation Date caused by Seller's 
Event of Default would be difficult or impossible to detennine, that the damages set forth in this 
Section 11 .3(a)(i) are liquidated dainages and not a penalty, and are a reasonable approximation 
of Buyer 's hatm or loss. 
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The Patt ies agree that Seller's dainages in the event 

of an Early Te1mination Date prior to the Commercial Operation Date caused by Buyer's default 
would be difficult or impossible to detennine and that the dainages set fo1t h in this Section 
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11.3(a)(ii) are liquidated damages and not a penalty and are a reasonable approximation of Seller 's 
haim or loss. 

(b) Tennination Payment On or After the Commercial Operation Date. The 
payment owed by the Defaulting Paiiy to the Non-Defaulting Paiiy for a Te1minated Transaction 
occuning after the Commercial Operation Date ("Termination Payment") shall be the aggregate 
of all Settlement Amounts plus any and all other ainounts due to or from the Non-Defaulting Paiiy 
(as of the Eai·ly Tennination Date) netted into a single amount. The Non-Defaulting Party shall 
calculate, in a commercially reasonable manner, a Settlement Amount for the T enninated 
Transaction as of the Early Tennination Date. Without prejudice to the Non-Defaulting Paiiy's 
duty to mitigate, the Non-Defaulting Paiiy shall not have to enter into replacement transactions to 
establish a Settlement Amount. Each Paiiy agrees and acknowledges that (i) the actual damages 
that the Non-Defaulting Pai·ty would incur in connection with a Te1minated Transaction would be 
difficult or impossible to predict with certainty, (ii) the Te1mination Payment described in this 
Section 11.3(b) is a reasonable and appropriate approximation of such damages, and (iii) the 
Tennination Payment described in this Section 11.3(b) is the exclusive remedy of the Non­
Defaulting Paiiy in connection with a Te1minated Transaction but shall not othe1wise act to limit 
any of the Non-Defaulting Paiiy's rights or remedies if the Non-Defaulting Paiiy does not elect a 
Tenninated Transaction as its remedy for an Event of Default by the Defaulting Paiiy. 

Notice of Payment of Termination Payment or Damage Payment. As soon as practicable after 
a Tenninated Transaction, but in no event later than sixty (60) days after the Early Te1mination 
Date (or such longer additional period, not to exceed an additional sixty (60) days, if the Non­
Defaulting Pai·ty is unable, despite using commercially reasonable effo1is, to calculate the 
Tennination Payment or Damage Payment, as applicable, within such initial sixty (60)-day period 
despite exercising commercially reasonable effo1is), Notice shall be given by the Non-Defaulting 
Paiiy to the Defaulting Paiiy of the amount of the Damage Payment or Te1mination Payment, as 
applicable, and whether the Te1mination Payment or Dainage Payment, as applicable, is due to or 
from the Non-Defaulting Paiiy. The Notice shall include a written statement explaining in 
reasonable detail the calculation of such ainount and the sources for such calculation. The 
Tennination Payment or Damage Payment, as applicable, shall be made to or from the Non­
Defaulting Paiiy, as applicable, within ten (10) Business Days after such Notice is effective. 

Disputes With Respect to Termination Payment or Damage Payment. If the Defaulting Pai·ty 
disputes the Non-Defaulting Paiiy's calculation of the Tennination Payment or Damage Payment, 
as applicable, in whole or in paii, the Defaulting Paiiy shall, within five (5) Business Days of 
receipt of the Non-Defaulting Paiiy's calculation of the Tennination Payment or Damage Payment, 
as applicable, provide to the Non-Defaulting Paiiy a detailed written explanation of the basis for 
such dispute. Disputes regarding the Te1mination Payment or Dainage Payment, as applicable, 
shall be dete1mined in accordance with Article 15. 
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Rights And Remedies Are Cumulative. Except where an express and exclusive remedy or 
measure of damages is provided, the rights and remedies of a Paiiy pursuant to this Aliicle 11 shall 
be cumulative and in addition to the rights of the Paiiies othe1w ise provided in this Agreement. 

Mitigation. Ally Non-Defaulting Pa1iy shall be obligated to use commercially reasonable effo11s 
to mitigate its Costs, Losses and damages resulting from any Event of Default of the other Pa1iy 
under this Agreement. 

Pass Through of Buyer Liability. Notwithstanding any other provision of this Agreement, if 
Buyer fails to make when due any payment required pursuant to this Agreement, and such failure 
is not remedied within ten (10) Business Days after Notice thereof, Seller may, without waiving 
any of its rights with respect to Buyer except as expressly provided herein, pursue remedies under 
any or all of the Buyer Liability Pass Through Agreements as provided therein. Seller hereby 
waives the right to recover directly from Buyer any Damage Payment or T ennination Payment 
owed by Buyer that is not paid by Buyer pursuant to Sections 11.3 and 11.4, but the foregoing 
waiver does not apply to any other right or remedy of Seller under this Agreement, including the 
right to recover accmed amounts payable or reimbursable under this Agreement or any other 
amounts incmTed or accmed prior to termination of this Agreement, and the right to tenninate the 
Agreement as the result of an Event of Default by Buyer. 

LIMITATION OF LIABILITY AND EXCLUSION OF WARRANTIES. 

No Consequential Damages. EXCEPT TO THE EXTENT (A) PART OF AN EXPRESS 
REMEDY OR MEASURE OF DAMAGES HEREIN, (B) PART OF A THIRD-PARTY 
INDEMNITY CLAIM UNDER ARTICLE 16, (C) INCLUDED IN A LIQUIDATED DAMAGES 
CALCULATION, OR (D) RESULTING FROM A PARTY'S GROSS NEGLIGENCE OR 
WILLFUL MISCONDUCT, NEITHER PARTY SHALL BE LIABLE TO THE OTHER OR ITS 
INDEMNIFIED PERSONS FOR ANY SPECIAL, PUNITIVE, EXEMPLARY, INDIRECT, OR 
CONSEQUENTIAL DAMAGES, OR LOSSES OR DAMAGES FOR LOST REVENUE OR 
LOST PROFITS, WHETHER FORESEEABLE OR NOT, ARISING OUT OF, OR IN 
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CONNECTION WITH THIS AGREEMENT, BY STATUTE, IN TORT OR CONTRACT. 

Waiver and Exclusion of Other Damages. EXCEPT AS EXPRESSLY SET FORTH HEREIN, 
THERE IS NO WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR 
PURPOSE, AND ANY AND ALL IMPLIED WARRANTIES ARE DISCLAIMED. THE 
PARTIES CONFIRM THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES 
PROVIDED IN THIS AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. ALL 
LIMITATIONS OF LIABILITY CONTAINED IN THIS AGREEMENT, INCLUDING, 
WITHOUT LIMITATION, THOSE PERTAINING TO SELLER'S LIMITATION OF 
LIABILITY AND THE PARTIES' WANER OF CONSEQUENTIAL DAMAGES, SHALL 
APPLY EVEN IF THE REMEDIES FOR BREACH OF WARRANTY PROVIDED IN THIS 
AGREEMENT ARE DEEMED TO "FAIL OF THEIR ESSENTIAL PURPOSE" OR ARE 
OTHERWISE HELD TO BE INVALID OR UNENFORCEABLE. 

FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS AND EXCLUSIVE 
REMEDY OR MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR 
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, THE 
OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH PROVISION, AND 
ALL OTHER REMEDIES OR DAMAGES AT LAW ORIN EQUITY ARE WAIVED. ph&fax 
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IF NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY PROVIDED HEREIN, THE 
OBLIGOR'S LIABILITY SHALL BE LIMITED TO DIRECT DAMAGES ONLY. THE 
VALUE OF ANY TAX CREDITS, DETERMINED ON AN AFTER-TAX BASIS, LOST DUE 
TO BUYER'S DEFAULT (WHICH SELLER HAS NOT BEEN ABLE TO MITIGATE AFTER 
USE OF REASONABLE EFFORTS) AND AMOUNTS DUE IN CONNECTION WITH THE 
RECAPTURE OF TAX CREDITS, IF ANY, SHALL BE DEEMED TO BE DIRECT 
DAMAGES. TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER 
ARE LIQUIDATED, INCLUDING UNDER SECTIONS 3.5, 11.2 AND 11.3, AND AS 
PROVIDED IN EXHIBIT BAND EXHIBIT C. THE PARTIES ACKNOWLEDGE THAT THE 
DAMAGES ARE DIFFICULT OR IMPOSSIBLE TO DETERMINE, THAT OTHERWISE 
OBTAINING AN ADEQUATE REMEDY IS INCONVENIENT, AND THAT THE 
LIQUIDATED DAMAGES CONSTITUTE A REASONABLE APPROXIMATION OF THE 
ANTICIPATED HARM OR LOSS. IT IS THE INTENT OF THE PARTIES THAT THE 
LIMITATIONS HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES 
BE WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, INCLUDING 
THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH NEGLIGENCE BE SOLE, JOINT 
OR CONCURRENT, OR ACTIVE OR PASSIVE. THE PARTIES HEREBY WAIVE ANY 
RIGHT TO CONTEST SUCH PAYMENTS AS AN UNREASONABLE PENAL TY. 

THE PARTIES ACKNOWLEDGE AND AGREE THAT MONEY DAMAGES AND THE 
EXPRESS REMEDIES PROVIDED FOR HEREIN ARE AN ADEQUATE REMEDY FOR THE 
BREACH BY THE OTHER OF THE TERMS OF THIS AGREEMENT, AND EACH PARTY 
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WAIVES ANY RIGHT IT MAY HAVE TO SPECIFIC PERFORMANCE WITH RESPECT TO 

ANY OBLIGATION OF THE OTHER PARTY UNDER THIS AGREEMENT. 

ARTICLE 13 

REPRESENTATIONS AND WARRANTIES; COVENANTS  

Seller’s Representations and Warranties. As of the Effective Date, Seller represents and 

warrants as follows: 

(a) Seller is a limited liability company, duly organized, validly existing and in 

good standing under the laws of the jurisdiction of its formation, and is qualified to conduct 

business in each jurisdiction where the failure to so qualify would have a material adverse effect 

on the business or financial condition of Seller. 

(b) Seller has the power and authority to enter into and perform this Agreement 

and is not prohibited from entering into this Agreement or discharging and performing all 

covenants and obligations on its part to be performed under and pursuant to this Agreement. The 

execution, delivery and performance of this Agreement by Seller has been duly authorized by all 

necessary limited liability company action on the part of Seller and does not and will not require 

the consent of any trustee or holder of any indebtedness or other obligation of Seller or any other 

party to any other agreement with Seller. 

(c) The execution and delivery of this Agreement, consummation of the 

transactions contemplated herein, and fulfillment of and compliance by Seller with the provisions 

of this Agreement will not conflict with or constitute a breach of or a default under any Law 

presently in effect having applicability to Seller, subject to any permits that have not yet been 

obtained by Seller, the documents of formation of Seller or any outstanding trust indenture, deed 

of trust, mortgage, loan agreement or other evidence of indebtedness or any other agreement or 

instrument to which Seller is a party or by which any of its property is bound. 

(d) This Agreement has been duly executed and delivered by Seller. This 

Agreement is a legal, valid and binding obligation of Seller enforceable in accordance with its 

terms, except as limited by laws of general applicability limiting the enforcement of creditors’ 

rights or by the exercise of judicial discretion in accordance with general principles of equity. 

(e) The Facility will be located in the State of California. 

(f) Seller shall maintain Site Control throughout the Contract Term. 

(g) Seller will be responsible for obtaining all permits necessary to construct 

and operate the Facility and Seller will be the applicant on any CEQA documents, if applicable. 

(h) As of the Effective Date, the Facility as designed is eligible to qualify as a 

Long Duration Storage resource. 

(i) The Product is an incremental resource and includes the exclusive right of 

Buyer and Buyer’s Designees, including the Project Participants, to claim the Capacity Attributes 

of the Facility as an incremental resource for purposes of CPUC Decision 21-06-03, as such 
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Decision may be revised, updated or amended from time to time. 

(j) Seller will provide additional information and documentation to Buyer if 

necessary to enable Project Participants to demonstrate that the Product meets the procurement 

mandates set forth in CPUC Decision 21-06-035. 

Buyer’s Representations and Warranties. As of the Effective Date, Buyer represents and 

warrants as follows: 

(a) Buyer is a joint powers authority validly existing and in good standing under 

the laws of the State of California and is qualified to conduct business pursuant to its duly 

authorized Joint Powers Agreement. All Persons making up the governing body of Buyer are 

appointed in their positions and hold their positions in good standing in accordance with the Joint 

Powers Agreement and other Law. 

(b) Buyer has the power and authority to enter into and perform this Agreement 

and is not prohibited from entering into this Agreement or discharging and performing all 

covenants and obligations on its part to be performed under and pursuant to this Agreement, except 

where such failure does not have a material adverse effect on Buyer’s performance under this 

Agreement. The execution, delivery and performance of this Agreement by Buyer has been duly 

authorized by all necessary action on the part of Buyer and does not and will not require the consent 

of any trustee or holder of any indebtedness or other obligation of Buyer or any other party to any 

other agreement with Buyer. 

(c) The execution and delivery of this Agreement, consummation of the 

transactions contemplated herein, and fulfillment of and compliance by Buyer with the provisions 

of this Agreement will not conflict with or constitute a breach of or a default under any Law 

presently in effect having applicability to Buyer, the documents of formation of Buyer or any 

outstanding trust indenture, deed of trust, mortgage, loan agreement or other evidence of 

indebtedness or any other agreement or instrument to which Buyer is a party or by which any of 

its property is bound. 

(d) This Agreement has been duly executed and delivered by Buyer. This 

Agreement is a legal, valid and binding obligation of Buyer enforceable in accordance with its 

terms, except as limited by laws of general applicability limiting the enforcement of creditors’ 

rights or by the exercise of judicial discretion in accordance with general principles of equity. 

(e) Buyer warrants and covenants that with respect to its contractual obligations 

under this Agreement, it will not claim immunity on the grounds of sovereignty or similar grounds 

with respect to itself or its revenues or assets from (1) suit, (2) jurisdiction of court (provided that 

such court is located within a venue permitted in Law and under the Agreement), (3) relief by way 

of injunction, order for specific performance or recovery of property, (4) attachment of assets, or 

(5) execution or enforcement of any judgment; provided, however, that nothing in this Agreement 

shall waive the obligations or rights set forth in the California Tort Claims Act (California 

Government Code Section 810 et seq.). 
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General Covenants. Each Party covenants that commencing on the Effective Date and continuing 

throughout the Contract Term: 

(a) It shall continue to be duly organized, validly existing and in good standing 

under the Laws of the jurisdiction of its formation and to be qualified to conduct business in 

California and each jurisdiction where the failure to so qualify would have a material adverse effect 

on its business or financial condition; 

(b) It shall maintain (or obtain from time to time as required) all regulatory 

authorizations necessary for it to legally perform its obligations under this Agreement; and 

(c) It shall perform its obligations under this Agreement in compliance with all 

terms and conditions in its governing documents and in material compliance with any Law. 

Seller’s Covenants. Seller covenants that commencing on the Effective Date and continuing 

throughout the Contract Term: 

(a) Compliance with Laws. To the extent applicable to Seller or the Facility, 

Seller shall comply with all federal, state and local laws, statutes, ordinances, rules and regulations, 

and the orders and decrees of any courts or administrative bodies or tribunals, including, without 

limitation those related to employment discrimination and prevailing wage, non-discrimination 

and non-preference; conflict of interest; environmentally preferable procurement; single serving 

bottled water; gifts; and disqualification of former employees. Seller shall not discriminate against 

any employee or applicant for employment on the basis of the fact or perception of that person's 

race, color, religion, ancestry, national origin, age, sex (including pregnancy, childbirth or related 

medical conditions), legally protected medical condition, family care status, veteran status, sexual 

orientation, gender identity, transgender status, domestic partner status, marital status, physical or 

mental disability, or AIDS/HIV status. 

(b) Workforce Development.  Seller shall comply with all applicable federal, 

state and local laws, statutes, ordinances, rules, regulations and orders and decrees of any courts 

or administrative bodies or tribunals, including, without limitation, employment discrimination 

and prevailing wage laws. Although the Facility is not a public work as defined by California 

Labor Code Section 1720, any construction work contracted by Seller in furtherance of this 

Agreement shall (i) comply with California prevailing wage provisions applicable to public works 

projects, including but not limited to those set forth in California Labor Code Sections 1770, 1771, 

1771.1, 1772, 1773, 1773.1, 1774, 1775, 1776, 1777.5, and 1777.6, as they may be amended from 

time to time (“Prevailing Wage Requirement”); and (ii) be conducted using a project labor 

agreement, community workforce agreement, work site agreement, collective bargaining 

agreement, or similar agreement providing for terms and conditions of employment with 

applicable labor organizations (“Project Labor Agreement”). 

(c) Prohibition Against Forced Labor.  Seller represents and warrants that it has 

not and will not knowingly utilize equipment or resources for the construction, operation or 

maintenance of the Facility that rely on work or services exacted from any person under the threat 

of a penalty and for which the person has not offered himself or herself voluntarily (“Forced 

Labor”).  Consistent with the business advisory jointly issued by the U.S. Departments of State, 
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Treasury, Commerce and Homeland Security on July 1, 2020, equipment or resources sourced 

from the Xinjiang region of China are presumed to involve Forced Labor. 

ARTICLE 14 

ASSIGNMENT  

General Prohibition on Assignments. Except as provided below in this Article 14, neither 

Party may assign this Agreement or its rights or obligations under this Agreement without the 

prior written consent of the other Party, which consent shall not be unreasonably withheld, 

conditioned or delayed. Any Change of Control of Seller (whether voluntary or by operation of 

law) will be deemed an assignment and will require the prior written consent of Buyer to the 

same extent that Buyer’s consent to an assignment is required, which consent shall not be 

unreasonably withheld, conditioned or delayed. Any assignment made without the required 

written consent, or in violation of the conditions to assignment set out below, shall be null and 

void. Buyer will have no obligation to provide any consent, or enter into any agreement, that 

materially and adversely affects any of Buyer’s rights, benefits, risks or obligations under this 

Agreement, or to modify the Agreement, except as set forth below.  The assigning Party shall 

pay the other Party’s reasonable expenses associated with the preparation, review, execution and 

delivery of documents in connection with any assignment of this Agreement by the assigning 

Party, including without limitation reasonable attorneys’ fees.  

Collateral Assignment. Subject to the provisions of this Section 14.2, Seller has the right to assign 

this Agreement as collateral for any financing or refinancing of the Facility.  In connection with 

any financing or refinancing of the Facility by Seller, upon request of Seller, Buyer shall in good 

faith work with Seller and Lender to agree upon a consent to collateral assignment of this 

Agreement (“Collateral Assignment Agreement”). The Collateral Assignment Agreement shall 

include the following provisions: 

(a) Buyer shall give Notice of an Event of Default by Seller to the Person(s) to 

be specified by Lender in the Collateral Assignment Agreement, before exercising its right to 

terminate this Agreement as a result of such Event of Default; provided that such notice shall be 

provided to Lender at the time such notice is provided to Seller and the cure period of Lender shall 

not commence until Lender has received notice of such Event of Default; 

(b) Following an Event of Default by Seller under this Agreement, Buyer may 

require Seller or Lender to provide to Buyer a report concerning: 

(i) The status of efforts by Seller or Lender to develop a plan to cure 

the Event of Default; 

(ii) Impediments to the cure plan or its development; 

(iii) If a cure plan has been adopted, the status of the cure plan’s 

implementation (including any modifications to the plan as well as the expected timeframe within 

which any cure is expected to be implemented); and 

(iv) Any other information which Buyer may reasonably require related 

to the development, implementation and timetable of the cure plan. 
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Seller or Lender must provide the report to Buyer within ten (10) Business Days after Notice from 

Buyer requesting the report. Buyer will have no further right to require the report with respect to 

a particular Event of Default after that Event of Default has been cured; 

(c) Lender will have the right to cure an Event of Default on behalf of Seller, 

only if Lender sends a written notice to Buyer before the later of (i) the expiration of any cure 

period, and (ii) ten (10) Business Days after Lender’s receipt of notice of such Event of Default 

from Buyer, indicating Lender’s intention to cure. Lender must remedy or cure the Event of 

Default within the cure period under this Agreement and any additional cure periods agreed in the 

Collateral Assignment Agreement, which shall not exceed a maximum of sixty (60) days (or one 

hundred twenty (120) days in the event of a Bankruptcy of Seller, or any foreclosure or similar 

proceeding if required by Lender to cure any Event of Default); 

(d) Lender will have the right to consent before any termination of this 

Agreement which does not arise out of an Event of Default; 

(e) Lender will receive prior Notice of and the right to approve material 

amendments to this Agreement, which approval will not be unreasonably withheld, delayed or 

conditioned; 

(f) If Lender, directly or indirectly, takes possession of, or title to the Facility 

(including possession by a receiver or title by foreclosure or deed in lieu of foreclosure), Lender 

must assume all of Seller’s obligations arising under this Agreement and all related agreements 

(subject to such limits on liability as are mutually agreed to by Seller, Buyer, and Lender as set 

forth in the Collateral Assignment Agreement); provided, before such assumption, if Buyer advises 

Lender that Buyer will require that Lender cure (or cause to be cured) any Event of Default capable 

of being cured existing as of the possession date in order to avoid the exercise by Buyer (in its sole 

discretion) of Buyer’s right to terminate this Agreement with respect to such Event of Default, 

then Lender at its option, and in its sole discretion, may elect to either: 

(i) Cause such Event of Default to be cured, or 

(ii) Not assume this Agreement; 

(g) If Lender elects to sell or transfer the Facility (after Lender directly or 

indirectly, takes possession of, or title to the Facility), or sale of the Facility occurs through the 

actions of Lender (for example, a foreclosure sale where a third party is the buyer, or otherwise), 

then Lender shall cause the transferee or buyer to assume all of Seller’s obligations arising under 

this Agreement and all related agreements as a condition of the sale or transfer. Such sale or transfer 

may be made only to an entity that (i) meets the definition of Permitted Transferee and (ii) is an 

entity that Buyer is permitted to contract with under applicable Law; and 

(h) Subject to Lender’s cure of any Events of Defaults under the Agreement in 

accordance with Section 14.2(f), if (i) this Agreement is rejected in Seller’s Bankruptcy or 

otherwise terminated in connection therewith, Lender shall have the right to elect within thirty (30) 

days after such rejection or termination, to cause Buyer to enter into a replacement agreement with 

Seller having the same terms as this Agreement for the remaining term thereof, or (ii) if Lender or 

its designee, directly or indirectly, takes possession of, or title to, the Facility (including possession 
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by a receiver or title by foreclosure or deed in lieu of foreclosure) after any such rejection or 

termination of this Agreement, promptly after Buyer’s written request, Lender must itself or must 

cause its designee to promptly enter into a new agreement with Buyer having the same terms as 

this Agreement for the remaining term thereof, provided that in the event a designee of Lender, 

directly or indirectly, takes possession of, or title to, the Facility (including possession by a receiver 

or title by foreclosure or deed in lieu of foreclosure), such designee shall be approved by Buyer, 

not to be unreasonably withheld.  

Permitted Assignment. Except as may be precluded by, or would cause Buyer to be in violation 

of the Political Reform Act (California Government Code Section 81000 et seq.) or the 

regulations thereto, California Government Code Section 1090, or any other conflict of interest 

Law: 

(a) Seller may, without the prior written consent of Buyer, transfer or assign 

this Agreement directly or indirectly to an Affiliate of Seller if, and only if: 

(i) Seller has given Buyer Notice at least fifteen (15) Business Days 

before the date of such proposed assignment; and 

(ii) Seller has provided Buyer with a written agreement signed by the 

Affiliate to which Seller wishes to assign its interests that provides that such Affiliate will assume 

all of Seller’s obligations and liabilities under this Agreement upon such transfer or assignment. 

(b) Seller may, without the prior written consent of Buyer, transfer or assign 

this Agreement to any Person succeeding to all, or substantially all, of the assets of Seller (whether 

voluntary or by operation of law), if, and only if: 

(i) The assignee is a Permitted Transferee; 

(ii) Seller has given Buyer Notice at least fifteen (15) Business Days 

before the date of such proposed assignment; and 

(iii) Seller has provided Buyer a written agreement signed by the Person 

to which Seller wishes to assign its interests that (x) provides that such Person will assume all of 

Seller’s obligations and liabilities under this Agreement upon such transfer or assignment and (y) 

certifies that such Person meets the definition of a Permitted Transferee. 

(c) Notwithstanding the foregoing, any assignment by Seller, its successors or 

assigns under this Section 14.3 shall be of no force and effect unless and until such Notice and 

agreement by the assignee have been received and confirmed by Buyer. 

(d) Buyer may, without the prior written consent of Seller, transfer or assign 

this Agreement to any member of Buyer that (i) has a Credit Rating of at least BBB- from S&P 

and Baa3 from Moody’s, and (ii) is a load serving entity; provided, Buyer shall give Seller Notice 

at least fifteen (15) Business Days before the date of such proposed assignment and provide to 

Seller a written agreement signed by the Person to which Buyer wishes to assign its interests that 

provides that such Person will assume all of Buyer’s obligations and liabilities under this 

Agreement upon such transfer or assignment.  Notwithstanding the foregoing, any assignment by 
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Buyer, its successors or assigns under this Section 14.3(d) shall be of no force and effect unless 

and until such Notice and agreement by the assignee have been received and accepted by Seller. 

Portfolio Financing. Buyer agrees and acknowledges that Seller may elect to finance all or any 

portion of the Facility or the Interconnection Facilities or the Shared Facilities (a) utilizing tax 

equity investment, and/or (b) through a Portfolio Financing, which may include cross-

collateralization or similar arrangements. In connection with any financing or refinancing of the 

Facility, the Interconnection Facilities or the Shared Facilities by Seller or any Portfolio 

Financing, Buyer, Seller, Portfolio Financing Entity (if any), and Lender shall execute and 

deliver such further consents, approvals and acknowledgments as may be reasonable and 

necessary to facilitate such transactions; provided, Buyer shall not be required to agree to any 

terms or conditions which are reasonably expected to have a material adverse effect on Buyer 

and all reasonable attorney’s fees incurred by Buyer in connection therewith shall be borne by 

Seller. 

Buyer Financing Assignment. Buyer may assign this Agreement to a financing entity that will 

pre-pay all of Buyer’s payment obligations under this Agreement with Seller’s prior written 

consent, which consent shall not be unreasonably withheld, delayed or conditioned; provided that 

Seller reasonably determines that the terms and conditions of such pre-payment arrangements are 

satisfactory to Seller and its Lenders and do not adversely affect Seller or its arrangements with 

Lenders in any respect and that Seller is reimbursed for all costs and expenses incurred by Seller 

and its Lenders in connection with such transaction. 

ARTICLE 15 

DISPUTE RESOLUTION  

Governing Law; Venue. This agreement and the rights and duties of the parties hereunder shall 

be governed by and construed, enforced and performed in accordance with the laws of the state of 

California, without regard to principles of conflicts of Law. To the extent enforceable at such time, 

each party waives its respective right to any jury trial with respect to any litigation arising under 

or in connection with this agreement. The Parties agree that any suit, action or other legal 

proceeding by or against any Party with respect to or arising out of this Agreement shall be brought 

in the federal or state courts located in the State of California in a location to be mutually chosen 

by Buyer and Seller, or in the absence of mutual agreement, the County of Sacramento. 

Dispute Resolution. In the event of any dispute arising under this Agreement, within ten (10) days 

following the receipt of a Notice from either Party identifying such dispute, the Parties shall hold 

a meeting of executives (Vice President-level or above) to meet, negotiate and attempt, in good 

faith, to resolve the dispute quickly and informally without significant legal costs. If the Parties 

are unable to resolve a dispute arising hereunder within the earlier of either thirty (30) days of 

initiating such discussions, or within forty (40) days after Notice of the dispute, the Parties shall 

submit the dispute to mediation prior to seeking any and all remedies available to them at Law in 

or equity. The Parties shall cooperate in selecting a qualified neutral mediator selected from a panel 

of neutrals and in scheduling the time and place of the mediation as soon as reasonably possible, 

but in no event later than thirty (30) days after the request for mediation is made. The Parties agree 

to participate in the mediation in good faith and to share the costs of the mediation, including the 

mediator’s fee, equally, but such shared costs shall not include each Party’s own attorneys’ fees 
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and costs, which shall be borne solely by such Party. If the mediation is unsuccessful, then either 

Party may seek any and all remedies available to it at law or in equity, subject to the limitations 

set forth in this Agreement. 

Attorneys’ Fees. In any proceeding brought to enforce this Agreement or because of the breach 

by any Party of any covenant or condition herein contained, the prevailing Party shall be entitled 

to reasonable attorneys’ fees (including reasonably allocated fees of in-house counsel) in addition 

to court costs and any and all other costs recoverable in said action.  

ARTICLE 16 

INDEMNIFICATION  

16.1 Indemnification. 

(a) Seller agrees to indemnify, defend and hold harmless Buyer and its 

Affiliates, directors, officers, attorneys, employees, representatives and agents (collectively, the 

“Buyer’s Indemnified Parties”) from and against all third-party claims, demands, losses, 

liabilities, penalties, and expenses (including reasonable attorneys’ fees and expert witness fees), 

howsoever described, to the extent arising out of, resulting from, or caused by (i) Seller’s breach 

of this Agreement (including inaccuracy of any Seller representation of warranty made hereunder), 

(ii) a violation of applicable Laws by Seller or its Affiliates, including but not limited to violations 

of any laws in constructing or operating the Facility and failure to comply with the CAISO Tariff, 

or (iii) negligent or willful misconduct by Seller or its Affiliates, directors, officers, employees, or 

agents. 

(b) Buyer agrees to indemnify, defend and hold harmless Seller and its 

Affiliates, directors, officers, attorneys, employees, representatives and agents (collectively, the 

“Seller’s Indemnified Parties”) from and against all third-party claims, demands, losses, 

liabilities, penalties, and expenses (including reasonable attorneys’ fees and expert witness fees), 

howsoever described, to the extent arising out of, resulting from, or caused by (i)  Buyer’s breach 

of this Agreement (including inaccuracy of any representation of warranty made hereunder), (ii) a 

violation of applicable Laws by Buyer, or (iii) negligent or willful misconduct of Buyer .  

(c) Notwithstanding any other provision of this Agreement, Seller shall 

indemnify, defend, and hold harmless Buyer’s Indemnified Parties, from any claim, liability, loss, 

injury (including personal injury) or damage arising out of, or in connection with Environmental 

Costs and any environmental matters associated with the Facility, including the use, storage, 

release, disposal and transportation of Hazardous Substances, or the contamination of land, water, 

or air, including but not limited to the Site, with any Hazardous Substances resulting from or 

related to Seller’s performance of this Agreement. 

(d) Nothing in this Section 16.1 shall enlarge or relieve Seller or Buyer of any 

liability to the other for any breach of this Agreement. Neither Party shall be indemnified for its 

damages resulting solely from its own negligence, intentional acts or willful misconduct. These 

indemnity provisions shall not be construed to relieve any insurer of its obligation to pay claims 

consistent with the provisions of a valid insurance policy. 

Claims. Promptly after receipt by a Party of any claim or Notice of the commencement of any 



action, administrntive, or legal proceeding, or investigation as to which an indemnity provided for 
in this Article 16 may apply, the Indemnified Party shall notify the Indemnifying Paiiy in writing 
of such fact. The Indemnifying Paiiy shall assume the defense thereof with counsel designated by 
the Indemnifying Pa1iy and satisfacto1y to the Indemnified Paiiy, provided, if the defendants in 
any such action include both the Indemnified Pa1iy and the Indemnifying Paiiy and the 
Indemnified Paiiy shall have reasonably concluded that there may be legal defenses available to it 
which are different from or additional to, or inconsistent with, those available to the Indemnifying 
Paiiy, the Indemnified Paiiy shall have the right to select and be represented by sepai·ate counsel, 
at the Indemnifying Paiiy's expense, unless a liability insurer is willing to pay such costs. If the 
Indemnifying Paiiy fails to assume the defense of a claim meriting indemnification, the 
Indemnified Paiiy may at the expense of the Indemnifying Paiiy contest, settle, or pay such claim; 
provided, settlement or full payment of any such claim may be made only following consent of 
the Indemnifying Paiiy or, absent such consent, written opinion of the Indemnified Paiiy's counsel 
that such claim is meritorious or waiTants settlement. Except as othe1w ise provided in this Aliicle 
16, in the event that a Paiiy is obligated to indemnify and hold the other Paiiy and its successors 
and assigns haimless under this Alticle 16, the ainount owing to the Indemnified Pai·ty will be the 
amount of the Indemnified Pai·ty's dainages net of any insurance proceeds received by the 
Indemnified Paiiy following a reasonable effo1i by the Indemnified Party to obtain such insurance 
proceeds. 

ARTICLE 17 
INSURANCE 

Insurance. 

(a) General Liability. Seller shall maintain, or cause to be maintained at its sole 
expense, (i) commercial general liability insurance, including products and completed operations 
and personal injmy insurance, in a minimum ainount of ph&fax per 
occmTence, and an annual aggregate of not less than ph&fax endorsed 
to provide contractual liability in said amount, specifically covering Seller 's obligations under this 
Agreement and including Buyer as an additional insured; and (ii) an umbrella insurance policy in 
a minimum liinit of liability o ph&fax . Defense costs shall be provided 
as an additional benefit and not included within the liinits of liability. Such insurance shall contain 
standai·d cross-liability and severability of interest provisions. 

(b) Employer's Liability Insurance. Seller, if it has employees, shall maintain 
Employers' Liability insurance with liinits of not less than ph&fax for 
injmy or death occmTing as a result of each accident. With regard to bodily injmy by disease, the 

ph&fax policy liinit will apply to each employee. 

(c) Workers ' Compensation Insurance. Seller, if it has employees, shall also 
maintain at all times during the Contract Te1m workers ' compensation and employers ' liability 
insurance coverage in accordance with applicable requirements of California Law. 

( d) Business Auto Insurance. Seller shall maintain, or cause to be maintained, 
at all times during the Contract Tenn business auto insurance for bodily injmy and prope1iy 
damage with liinits of ph&fax per occmTence. Such insurance shall 

55 



cover liability arising out of Seller's or Seller's contractors and subcontrnctors, as applicable, use 
of all owned (if any), non-owned and hired vehicles, including trailers or semi-trnilers in the 
perfonnance of the Agreement and shall name Buyer as an additional insured and contain standard 
cross-liability and severability of interest provisions. 

( e) Pollution Liability. Seller shall maintain or cause to be maintained during 
the constrnction of the Facility prior to the Collllllercial Operation Date, Pollution Legal Liability 
Insurance in the amount o ph&fax per occmTence and in the aggregate, 
naming Seller (and Lender if any) as additional named insured. 

(f) Construction All-Risk Insurance. Seller shall maintain or cause to be 
maintained during the construction of the Facility prior to the Commercial Operation Date, 
construction all-risk fo1m property insurance covering the Facility during such constr11ction 
periods, and naming Seller (and Lender if any) as the loss payee. 

(g) Subcontr·actor Insurance. Seller shall require all of its subcontr·actors to 
cany: (i) comprehensive general liability insurance with a combined single limit of coverage not 
less than ph&fax (ii) workers' compensation insurance and employers' 
liability coverage in accordance with applicable requirements of Law; and (iii) business auto 
insurance for bodily injmy and prope1iy damage with limits of ph&fax 
per occmTence. All subcontr·actors shall name Seller as an additional insured to insurance canied 
pursuant to clauses (g)(i) and (g)(iii). All subcontractors shall provide a primaiy endorsement and 
a waiver of subrogation to Seller for the required coverage pursuant to this Section 17. l(g). 

(h) Property Insurance. On and after the Commercial Operation Date, Seller 
shall maintain or cause to be maintained insurance against loss or damage from all causes under 
standard "all risk" prope1iy insurance coverage in amounts that ai·e not less than the actual 
replacement value of the Facility;provided, however, with respect to prope1iy insurance for natural 
catastrophes, Seller shall maintain limits equivalent to a probable maximum loss amount 
dete1mined by a fnm with experience providing such dete1minations. Such insurance shall include 
business intenuption coverage in an amount equal to ph&fax of expected revenue from 
this Agreement. 

(i) Evidence of Insurance. Within ten (10) days after execution of the 
Agreement and upon annual renewal thereafter, Seller shall deliver to Buyer ce1iificates of 
insurance evidencing such coverage with insurers with ratings compai·able to A-VII or higher, and 
that are authorized to do business in the State of California, in fo1m evidencing all coverages set 
fo1th above. Such ce1iificates shall specify that Buyer shall be given at least thniy (30) days' prior 
Notice by Seller in the event of any material modification, cancellation or te1mination of coverage. 
Such insurance shall be primaiy coverage without right of contr·ibution from any insurance of 
Buyer. Any other insurance maintained by Seller is for the exclusive benefit of Seller and shall not 
in any manner inure to the benefit of Buyer. The general liability, auto liability and workers' 
compensation policies shall be endorsed with a waiver of subrogation in favor of Buyer for all 
work perfo1med by Seller, its employees, agents and sub-contr·actors. 

ARTICLE 18 
CONFIDENTIAL INFORMATION 
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Definition of Confidential Information. The following constitutes “Confidential 

Information”, whether oral or written which is delivered by Seller to Buyer or by Buyer to 

Seller including: (a) the terms and conditions of, and proposals and negotiations related to, this 

Agreement, and (b) information that either Seller or Buyer stamps or otherwise identifies as 

“confidential” or “proprietary” before disclosing it to the other. Confidential Information does 

not include (i) information that was publicly available at the time of the disclosure, other than as 

a result of a disclosure in breach of this Agreement; (ii) information that becomes publicly 

available through no fault of the recipient after the time of the delivery; (iii) information that was 

rightfully in the possession of the recipient (without confidential or proprietary restriction) at the 

time of delivery or that becomes available to the recipient from a source not subject to any 

restriction against disclosing such information to the recipient; and (iv) information that the 

recipient independently developed without a violation of this Agreement.  

Duty to Maintain Confidentiality.  

(a) The Party receiving Confidential Information (the “Receiving Party”) from 

the other Party (the “Disclosing Party”) shall not disclose Confidential Information to a third party 

(other than the Party’s members, employees, lenders or investors, counsel, accountants, directors 

or advisors, or any such representatives of a Party’s Affiliates, who have a need to know such 

information and have agreed to keep such terms confidential) except in order to comply with any 

applicable Law, regulation, to support RA Compliance Showings or to otherwise show it has met 

its Compliance Obligations, or any exchange, control area or independent system operator rule or 

in connection with any court or regulatory proceeding applicable to such Party or any of its 

Affiliates; provided, each Party shall, to the extent practicable, use reasonable efforts to prevent or 

limit the disclosure. The Parties shall be entitled to all remedies available at law or in equity to 

enforce, or seek relief in connection with, this confidentiality obligation. The Parties agree and 

acknowledge that nothing in this Section 18.2 prohibits a Party from disclosing any one or more 

of the commercial terms of a transaction (other than the name of the other Party unless otherwise 

agreed to in writing by the Parties) to any industry price source for the purpose of aggregating and 

reporting such information in the form of a published energy price index. 

(b) The Parties acknowledge and agree that the Agreement and any transactions 

entered into in connection herewith are subject to the requirements of the California Public 

Records Act (California Government Code Section 7920 et seq.). In order to designate information 

as confidential, the Disclosing Party must clearly stamp and identify the specific portion of the 

material designated with the word “Confidential.” The Parties agree not to over-designate material 

as Confidential Information. Over-designation includes stamping whole agreements, entire pages 

or series of pages as “Confidential” that clearly contain information that is not Confidential 

Information.  

(c) Upon request or demand of any third person or entity not a Party hereto to 

Buyer pursuant to the California Public Records Act for production, inspection and/or copying of 

Confidential Information (“Requested Confidential Information”), Buyer shall as soon as 

practical notify Seller in writing via email that such request has been made. Seller shall be solely 

responsible for taking at its sole expense whatever legal steps are necessary to prevent release of 

the Requested Confidential Information to the third party by Buyer. If Seller takes no such action 

after receiving the foregoing notice from Buyer, Buyer shall, at its discretion, be permitted to 
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comply with the third party’s request or demand and is not required to defend against it. If Seller 

does take or attempt to take such action, Buyer shall provide timely and reasonable cooperation to 

Seller, if requested by Seller, and Seller agrees to indemnify and hold harmless Buyer and Buyer’s 

Indemnified Parties from any claims, liability, award of attorneys’ fees, or damages, and to defend 

any action, claim or lawsuit brought against any of Buyer or Buyer’s Indemnified Parties for 

Buyer’s refusal to disclose any Requested Confidential Information. 

Irreparable Injury; Remedies. Receiving Party acknowledges that its obligations hereunder are 

necessary and reasonable in order to protect Disclosing Party and the business of Disclosing 

Party and expressly acknowledges that monetary damages would be inadequate to compensate 

Disclosing Party for any breach or threatened breach by Receiving Party of any covenants and 

agreements set forth herein. Accordingly, Receiving Party acknowledges that any such breach or 

threatened breach will cause irreparable injury to Disclosing Party and that, in addition to any 

other remedies that may be available, in law, in equity or otherwise, Disclosing Party will be 

entitled to obtain injunctive relief against the threatened breach of this Agreement or the 

continuation of any such breach, without the necessity of proving actual damages. 

Further Permitted Disclosure. Notwithstanding anything to the contrary in this Article 18, 

Confidential Information may be disclosed by the Receiving Party to any of its agents, 

consultants, contractors, trustees, or actual or potential financing parties (including, in the case of 

Seller, its Lender(s)), so long as such Person to whom Confidential Information is disclosed 

agrees in writing to be bound by confidentiality provisions that are at least as restrictive as this 

Article 18 to the same extent as if it were a Party. 

Press Releases. Neither Party shall issue (or cause its Affiliates to issue) a press release regarding 

the transactions contemplated by this Agreement unless both Parties have agreed upon the contents 

of any such press release. 

ARTICLE 19 

MISCELLANEOUS  

Entire Agreement; Integration; Exhibits. This Agreement, together with the Cover Sheet and 

Exhibits attached hereto constitutes the entire agreement and understanding between Seller and 

Buyer with respect to the subject matter hereof and supersedes all prior agreements relating to 

the subject matter hereof, which are of no further force or effect. The Exhibits attached hereto are 

integral parts hereof and are made a part of this Agreement by reference. The headings used 

herein are for convenience and reference purposes only. In the event of a conflict between the 

provisions of this Agreement and those of the Cover Sheet or any Exhibit, the provisions of first 

the Cover Sheet, and then this Agreement shall prevail, and such Exhibit shall be corrected 

accordingly. This Agreement shall be considered for all purposes as prepared through the joint 

efforts of the Parties and shall not be construed against one Party or the other as a result of the 

preparation, substitution, submission or other event of negotiation, drafting or execution hereof.  

Amendments. This Agreement may only be amended, modified or supplemented by an 

instrument in writing executed by duly authorized representatives of Seller and Buyer; provided, 

that, for the avoidance of doubt, this Agreement may not be amended by electronic mail 

communications. 
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No Waiver. Waiver by a Party of any default by the other Party shall not be construed as a 

waiver of any other default.  

No Agency, Partnership, Joint Venture or Lease. Seller and the agents and employees of 

Seller shall, in the performance of this Agreement, act in an independent capacity and not as 

officers or employees or agents of Buyer. Under this Agreement, Seller and Buyer intend to act 

as energy seller and energy purchaser, respectively, and do not intend to be treated as, and shall 

not act as, partners in, co-venturers in or lessor/lessee with respect to the Facility or any business 

related to the Facility. This Agreement shall not impart any rights enforceable by any third party 

(other than a permitted successor or assignee bound to this Agreement) and/or, to the extent set 

forth herein, any Lender, Indemnified Party and/or Project Participant. 

Severability. In the event that any provision of this Agreement is unenforceable or held to be 

unenforceable, the Parties agree that all other provisions of this Agreement have force and effect 

and shall not be affected thereby. The Parties shall, however, use their best endeavors to agree on 

the replacement of the void, illegal or unenforceable provision(s) with legally acceptable clauses 

which correspond as closely as possible to the sense and purpose of the affected provision and 

this Agreement as a whole. 

Mobile-Sierra. Notwithstanding any other provision of this Agreement, neither Party shall seek, 

nor shall they support any third party seeking, to prospectively or retroactively revise the rates, 

terms or conditions of service of this Agreement through application or complaint to FERC 

pursuant to the provisions of Section 205, 206 or 306 of the Federal Power Act, or any other 

provisions of the Federal Power Act, absent prior written agreement of the Parties. Further, 

absent the prior written agreement in writing by both Parties, the standard of review for changes 

to the rates, terms or conditions of service of this Agreement proposed by a Party shall be the 

“public interest” standard of review set forth in United Gas Pipe Line Co. v. Mobile Gas Service 

Corp., 350 U.S. 332 (1956) and Federal Power Commission v. Sierra Pacific Power Co., 350 

U.S. 348 (1956). Changes proposed by a non-Party or FERC acting sua sponte shall be subject to 

the most stringent standard permissible under applicable Law. 

Counterparts. This Agreement may be executed in one or more counterparts, all of which taken 

together shall constitute one and the same instrument and each of which shall be deemed an 

original. 

Electronic Delivery. This Agreement may be duly executed and delivered by a Party by 

electronic format (including portable document format (.pdf)). Delivery of an executed 

counterpart in .pdf electronic version shall be binding as if delivered in the original. The words 

“execution,” “signed,” “signature,” and words of like import in this Agreement shall be deemed 

to include electronic signatures or electronic records, each of which shall be of the same legal 

effect, validity, or enforceability as a manually executed signature or the use of a paper-based 

record keeping system, as the case may be, to the extent and as provided for in any applicable 

law. 

Binding Effect. This Agreement shall inure to the benefit of and be binding upon the Parties and 

their respective successors and permitted assigns. 
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No Recourse to Members of Buyer. Buyer is organized as a Joint Powers Authority in 

accordance with the Joint Exercise of Powers Act of the State of California (California 

Government Code Section 6500 et seq.) pursuant to its Joint Powers Agreement and is a public 

entity separate from its constituent members. Except as set forth in Section 11.9 and any Buyer 

Liability Pass Through Agreements issued by one or more Project Participants pursuant to 

Section 8.10, Buyer shall solely be responsible for all debts, obligations and liabilities accruing 

and arising out of this Agreement, and Seller shall have no rights and shall not make any claims, 

take any actions or assert any remedies against any of Buyer’s constituent members, or the 

employees, directors, officers, consultants or advisors or Buyer or its constituent members, in 

connection with this Agreement. 

Forward Contract. The Parties acknowledge and agree that this Agreement constitutes a “forward 

contract” within the meaning of the U.S. Bankruptcy Code, and Buyer and Seller are “forward 

contract merchants” within the meaning of the U.S. Bankruptcy Code. Each Party further agrees 

that, for all purposes of this Agreement, each Party waives and agrees not to assert the applicability 

of the provisions of 11 U.S.C. § 366 in any Bankruptcy proceeding wherein such Party is a debtor. 

In any such proceeding, each Party further waives the right to assert that the other Party is a 

provider of last resort to the extent such term relates to 11 U.S.C. §366 or another provision of 11 

U.S.C. § 101-1532. 

Dodd-Frank Act. The Parties intend this Agreement to be a “Forward Capacity Transaction” 

within the meaning of Commodity Futures Trading Commission, Final Order in Response   to a 

Petition From Certain Independent System Operators and Regional Transmission Organizations 

To Exempt Specified Transactions Authorized by a Tariff or Protocol Approved by the Federal 

Energy Regulatory Commission, 78 Fed. Reg. 19,880 (Apr. 2, 2013).  Notwithstanding the prior 

sentence, if and to the extent that this Agreement and the performance of the Parties’ obligations 

requires any reporting to the Commodity Futures Exchange Commission (together with any 

successor body, the “CFTC”) pursuant to the Dodd-Frank Wall Street Reform and Consumer 

Protection Act, Seller shall be responsible for all such reporting (and Seller shall bear all costs and 

expenses associated therewith) and shall be the reporting counterparty for purposes of any 

applicable parts of the regulations of the CFTC promulgated under the Commodity Exchange Act.  

Buyer shall promptly provide information reasonably required by Seller for any such reporting and 

Seller shall be entitled to report and disclose information concerning all swaps transacted under 

this Agreement (including information regarding the economic terms and valuations of this 

Agreement) to any applicable Governmental Authority (or a third party swap data repository as 

required by a Governmental Authority), from time to time, to the extent required by any applicable 

Laws. Additionally, to the extent either Party needs additional information or details from the other 

Party in order to comply with any such applicable Laws (including information concerning such 

other Party’s organization, corporate status, status under the CFTC’s regulations and/or unique 

entity identifier), such other Party shall promptly provide such additional information or details to 

the first Party upon request.  Buyer shall promptly reimburse Seller for any costs, fines or penalties 

Seller incurs as a result of Buyer’s failure to comply with this Section 19.12.  Seller shall promptly 

reimburse Buyer for any costs Buyer incurs as a result of Seller’s failure to comply with this 

Section 19.12 and the Commodity Exchange Act, except to the extent such costs are a result of 

any action or omission of Buyer.  Notwithstanding any provision of this Agreement to the contrary, 

no Event of Default, termination event, or other similar event shall be deemed to occur under this 

Agreement solely on the basis of a breach of any covenant or agreement in this Section 19.12 other 
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than the obligation to make reimbursement payments. 

Further Assurances. Each of the Parties hereto agrees to provide such information, execute and 

deliver any instruments and documents and to take such other actions as may be necessary or 

reasonably requested by the other Party which are not inconsistent with the provisions of this 

Agreement and which do not involve the assumption of obligations other than those provided for 

in this Agreement, to give full effect to this Agreement and to carry out the intent of this 

Agreement.  

Change in Electric Market Design. If a change in the CAISO Tariff renders this Agreement or 

any provisions hereof incapable of being performed or administered, then any Party may request 

that Buyer and Seller enter into negotiations to make the minimum changes to this Agreement 

necessary to make this Agreement capable of being performed and administered, while 

attempting to preserve to the maximum extent possible the benefits, burdens, and obligations set 

forth in this Agreement as of the Effective Date. Upon delivery of such a request, Buyer and 

Seller shall engage in such negotiations in good faith. If Buyer and Seller are unable, within sixty 

(60) days after delivery of such request, to agree upon changes to this Agreement or to resolve 

issues relating to changes to this Agreement, then any Party may submit issues pertaining to 

changes to this Agreement to the dispute resolution process set forth in Article 15. 

Notwithstanding the foregoing, (i) a change in cost shall not in and of itself be deemed to render 

this Agreement or any of the provisions hereof incapable of being performed or administered, 

and (ii) all of the unaffected provisions of this Agreement shall remain in full force and effect 

during any period of such negotiation or dispute resolution. 

 

[Signatures on following page] 

 



 

 

 IN WITNESS WHEREOF, the Parties have caused this Agreement to be duly executed 

as of the Effective Date. 

 

GEM A-CAES LLC, a Delaware limited 

liability company 

 

 

By:    

Name:   

Title:   

 

 

CALIFORNIA COMMUNITY POWER, 

a California joint powers authority 

 

By:    

Name:   

Title:   

 

Approved as to form: 

 

By:    

Name:   

Title:   
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